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figo me ad earn cautam accedere, quae jam per amiot continuoa ex 
cotatrarii parte andiatur atque ipsa opinione homxnmn taciti prope 
convicta atque damnata tit, facile intelligo. Eveilam ez animis 
hominum tantam opinionem ? tarn penitus insitam, tarn vetustam? 

Cicimo pmo Clukmtio. 
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ADVERTISEMENT 

TO THE 

SECOND EDITION. 



The importance of the question, discussed in the following 
pages, has induced me to add, in a new edition, ulterior con- 
siderations on this subject. The original publication is near- 
ly the same as in the First Edition, with the exception of 
what relates to the effect of the sentence pronounced in the 
Court of Arches. 

His Royal Highness the Duke of Sussex, upon reference to 
the date of the patents, appears to have received his several 
peerages a few months subsequentli/ to the Union with Ire- 
land. It has been generally imagined that a power was re- 
served to the Crown of creating Peerages of Scotland and 
Ireland, in favour of the Royal Family. The respective acts 
of Union, however, contain no such reservation. A very 
nice question arises in the case of peerages created since the . 
Union, in which the patent describes a dignity to be of a 
place in Scotland or Ireland, respecting the knio by which 
they are to descend. The matter has been fully noticed in 
the ** Additional Considerations,''^ and it has not been 
thought necessary to make any alteration, in this respect, of 
the former publication. 

It has been held, in a modem case, that the sentences of V 
Ijcclesiastical Courts can be only adduced as evidence, but j 
not ple ad ed on the repords of the Temporal Courts. The 
old law was athendsej and the point, perhaps, is not settled. _ 
In the preface, a replication has been supposed to set forth 
9ach a setitence, merely to illustrate a 'collateral argument. 

Glasqow, SOth Nov, 181 U 
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PREFACE 
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The Royal Marriage Act, it is conceived, like 
any other statute, may be made the subject 
of a juridical dissertation, without exposing those 
who may have given then: minds to a consid. 
eration of its provisions, to any charge of im> 
propriety in communicating their ideas, with 
respect either to the policy of that enactment, 

• 

or to the extent of its operation. It is a mat* 
ter in which the Empire is interested, and which, 
perhaps at no distant period, is likely to involve 
questions of extreme importance. 

From long and assiduous reflection on the 
provisions of the Royal Marriage Act, the Au« 
thor of the following pages has been induced to 
think, that upon the operation ot this statute, 
hasty opinions have been precipitately fcMrmed 
-~&llacioua impressions imbibed-^and conclu« 
sions also adopted, withm^; due consideration of 
fundamental principles. Points have been assum?- 
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ed, either from an omission, or a deficiency of men- 
tal intrepidity occasioning a reluctance, to investi- 
gate the subject; but which upon more minute^ 
careful, and unprejudiced examination, may per- 
haps be thought, if not altogether unfounded^ 
at least involved in considerable dubiety, an^ 
to a certain extent to be clearly erroneous. 

The questions which arise upon the opera^- 
tion of the Royal Marriage Act are not merely 
of speculative consideration. They are coni 
nected with events that have actually occurred* 
llney regard also the interests of parties under 
|age, incapable yet of acting or thinking for 
themselves, whose rights of inheritance neither 
have been, nor can be, yet dctermined-^who 
cannot be affected by any measures hitherto pur- 

If 

\ sued either for their advantage, or to their pre- 

f judice-^who under the circumstances are not 

" " ■ " ■ ' — ■ ' g 

{ c onclud ed by any sentence which may have been 
^ pronounced, in an ea: parte proceeding against 
I one^^f^thek^ or by any understandings 

j relinquishment, or compact between both. They 
\ are infants, whose rights remain and must yet 
I continue, as at the moment of their birth, repos- 
/ i£ig in the sacred bosom of the law, in gremio le-^ 
I ^«— open to future discussion — ^still capable of b©- 
\ iHg asserted before the competent tribunal of the 
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land-^and which by a singular necessity they 
must be compelled to ascertain, in order to ob« 
tain their own liberation, from the provisions of 
the Royal Marriage Act itself. 

Upon the rights of these infants there has yet 
been passed no legal and pfnal DECisiON--^cer- 
tainly none in any court of temporal jurisoic^ 
TiON, in which alone their rights of inheritance 
can be ultimately, and authoritatively determin- 
ed. The accuracy of the sentence passed a- 
gainst one of their parents in the Court of Arch- 
es in England, and even if accurate, its conchisive^ 
ness in any proceeding instituted by the chil- 
dren, are paints discussed in the following 
pages; )piUhat sentence itself, when duly con- 
sidered, will be found not to extend to Ireland^ M 
or to defeat the claims even of the Lady against ^-^ ^ 
whom it passed, to the rank of an Irish PniiiiT f^-^^^ ^ 
She could be tried, I apprehend, for any 



felony only by the House of Peers. Let the 
most able special pleader advise, what replica*- 
tion in support of an indictment, to a plea on 
the part of this Lady, iii abatement, stating 
that she was married in Italy according to the 
law of the place to a^^p of Ireland, could be 
.afforded by the sentence o f an English Ecclesi- 
astical Court, against one only of the parties. 
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«pon a British and not, an Irish statu te^ declar* 
ittg such a marriage void, if it existed at all, oa* 
^ y ly by the laws of Great Britain! How can the 
- ^^sentence of such a Court, proceeding solely up« 
on such grounds, affect a claim oi rank or inherit* 
tance in Ireland, under a marriage ceremony 
not solemoiged within the limits of Great Bri«* 
tain? 

With such impressions, and under the prcju<. 
dices which have so long, and as the author 
humbly conceives, so erroneously prevailed, he 
has felt it due to humanity, to the country, andi 
above all ev^i to the i>i6nitt ani> honour of 
THE RoTAL FamiX'Y, Candidly and spontaneous- 
ly to avow his sentiments to the w^lii fyr the 
consideration of others more competent to form 
an accurate judgment. The matter isofpublic^ 
net merely of private or individual concern. 
The discussion of it also is wholly separate 
from, and unconnected with, any professional 
situation in which the author has been known 
^formerly to stand, with other and third parties ; 
but even in that situation he claimed a permis- 
sion, most graciously and honourably accorded, 
i V that he never should l;i^called upon to act in 
any professional capacity connected with this 
question. At his own desire, he was excused from 
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holding any brief in certain proceedings upon 
this subject, which lately occurred in the Court 
of Chancery. 

In those proceedings, which attracted parti- 
cularly at the time the notice of the public *, 

* It may not be improper, and it may indeed be expedient^ 
to state the nature of these proceedings. In the general set- 
tlement of difierences which had long subsisted between the 
parents of these in&nts, it had been agreed to constitute two 
noblemen guardians of the children, with whom the Prince al-* 
luded to covenanted to pay for their support certain annui- 
ties ; and deeds had been executed to that effect. As far as 
they rdated to the establishment of a right to guardianship, 
they mus t have pro ceeded on a mistaken view of the law, and / 
were obviously of no l^al effect; since in the case of ilWiti- \ 
macy, the right of appointing a guardian is vested not in the 
parent, but solely in the Chancellor, the representative of the 
King, in his character of parens patrue. That his Majesty 
should be considered the common father of all diildren iUegi^ 
timate, is an idea which may excite in some a smile, but such 
18 the kiw. It became therefore necessary, from that ccmsi- 
deration alone, and it was thought advisable for other reasons, 
that a proper guardian should be appointed, capable of regu- 
^!Bi^^^$ by /^o^ authority, what might be considered a suitable 
plan to be pursued, in the education of infants so peculi-- 
arly circumstanced. With this view, therefore, a bill was fUed, 
pro Jbrma^ on behalf of the infants, to make them actually 
wards of the Court, suggesting the deeds of provision, to which 
bill hia Royal Highness was made, in die usual course of such 
proceedings, witli others a defendant. 

A reference upon this was directed to a Master in Chance* 
ry to consider of a pr<^r guardian. Diffisrent .persons were 
proposed;— and the Master having nude his report, objections 
were taken to his selection* The question involving nothing 
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the writer of this Tract itas not of counsel; but 
he knows that they were dictated by motives of 
the most laudable solicitude, and instituted un« 

connected with the public in the administratiuii of justice, but 
merely regarding the exercise of personal discretion upon the 
fitness of the individual proposed as guardian, the Chancellor, 
of his own accord, determined upon hearing the matter in pri- 
vate. The selection was to be made between two noblemen 
of high rank and great respectability, of unimpeachable cha'^ 
racter; and I am satisfied the most strenuous advocate for pu- 
blicity of judicial proceedings will agree, that in a case involv- 
ing no question of right either in law or in equity between 
any party concerned, the course adopted by his Lordship was 
wise and proper— consistent with that scrupulous decorum and 
professional propriety, by which^ in his judicial Qapacity, Lord 
Eldon (as will be admitted even by those the most opposed to 
his Lordship in politics) is on all occasions distinguished. 

The author of the following pages had not the honour of he* 
ing of counsel in die adjustment of the arrangement above no- 
ticed* In the proceedings also before thfe Chancellor, under 
impressions of delicacy which many may think too refined, 
he solicited to be excused frcmi being called upon to discharge 
any professional duties; and having voluntarily declined, in the 
case even of a Prince, what to many would' have been an ob- 
ject of ambition, and what he might have held with unsullied 
honour, and with full liberty out of Court as to the publication 
of any dissertation upon a point of law, he hopes he may be 
allowed to claim credit for the sincerity and the purity of mo- 
tive, in which these pages have been compiled. 

Under these circumstances, however, he feels it incumbent 
on him to declare generally, from a knowledge of facts, that 
a public hearing on that occasion before the Chancellor 
would have been not only perliaps desirable, but highly hon- 
ourable in its result to a Prince, whose name has been on so 
many occasions rankly and unjustly abused ; but whose case» 
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4er the Atf^ce of persons holding a superior rank 
in 4lie profession^ entitled to the highest consid- 
eration and respects 

if it weve svtS^^ntly kn^wo. And covid with pooprietf be -cai»* 
municatedy would call not so much for condenmation of afty 
^TFor, as for eoaipassion On rerj peculiar and almost unpre- 
9e4finted iwisfwiune. 

His Royal Highness it will bts tho^ght had in respect of 
ills childTen biit two (bourses to pursue: to insist strongly on 
<he validity df 4iis ooimection, in fiiTour of his issue, whilst; 
hofe was-edt^rtnined tbat it ooidd beestabiiahed— ^and failing 
all reasonable expectation of success, to adopt those measures 
46eided b^ olikers, md srery ceiqfieatable peAsioBs, •eompetent 
ldi# most utcsmtdj i^ ttdvjw, npt oafy necessary to the ini- 
fftwSale wsl&tte of his afipringy hut jeBpedient for ihe future 
ilTMiquiHity ^fihefstaile. if jinquiiy eouid:be instituted, and 
•t weee ndcesaary^ into the o«idiict4xf^iis Fmo^ndowed bf 
JtoftBwe viA twory jupcammon jfeilitjes, 4aid of which the woriA 
bfibdd §KBL a taeomft alAough unelancbaty eecanm an «mi- 
iifint.diapli^it3MuU fioduqisibekmnd th^ asjto lihe first 
paukt, faring « kmg taam of feai» his exertions were in* 
SMBsant, and jndeed, cansideidngiiis ywaiAi und lihe nmny a- 
ble persons to whom he was formerly opposed, ^^ctraordinaiy. 
Jbitbe latter point, iroBaonable men will applaud the prudence 
«f aftAtt^ ImtatAbe oametiBoethey will not coadenm^he laud- 
«Ub xeai iai»d lionourafade ambition of « .mother, herself of xio* 
Ue urigiu, joudous, ^od fXMBsibty misguided in her ntstemal 
votioitad^to ckns her aon on^thesaght hand of the ;llivone 
snlh Princes. 

It happened to the .Amdior at a former period, betweeA 
jiersoBs iniioi«ed>in dtsiigreements which, in proportion -to 
the |Mraqpinquity i>f fomer conDection are usually in such 
msQS iihe .moreaerious, to be charged on many occasions with 
9try hnfiortaDt comnuagioBS, aood to be placed in situations pf 
great delicacy and embarrassment. It was his study idways 
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The law, in its tender regard to persons under 
age, allows any individual to sue on their behalf 
under the denomination of a prochein ami; and 
I have not hesitated voluntarily to appear in 
that character, before the tribunal of public opi- 
nion. The unfortunate in&nts interested in the 
discussion, prejudiced as' they stand in profes- 
sional opinion arising from what perhaps will 
appear to be professional error, cannot be injur- 
ed by an argument, for which neither they, nor 

on such occasions to act consistently with honour and fide- 
lity towards his Royal Highness, and at the same time with 
the delicacy and respect which he considered due to a Lady 
whom that Prince had so long allowed to hear his Royal 
name, And V whose hehalf he had so strongly challenged the 
consideration of a lawful consort. He had also the satis&ctkm 
to know, that his conduct obtained not only from the parties 
themselves, but from their connections and dfen from the 
most exalted personages, equal approbatiiHi<->*by noUe was it 
ever more highly sanctioned and commended, than, by his 
Royal Highness himself. 

This explanation has been due to that Royal personage: it 
has been necessary to obviate misconception with respect t* 
the author himself, and to the nature of this publication. 
He has also been happy to avail himself of anopp^unity to 
remove an injurious impression, which he has . found \p many 
quarters to prevail, with regard to the propriety of private 
iiearings on the part of a Lord Chancellor ; and this he trusts 
he has done on the most satisfactory grounds. In the constitu- 
tion of the Court of Session in Scotland, such audiences cm 
particular Qccasions are expressly allowed, and often adopted 
upon questions even of right or damage, of whidian instance 
has recently occurred. 
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their friends, are at all responsible: they may 
be benefited* J^ it should not lead to the estab* 
blishment of their legitimacy upon principles 
of clear law; it may tend, by exciting atten- 
tion to the subject in the professional mind of 
England, to ensure an adjudication hereafter, 
which, even should it be unfavourable, must be 
satisfactory to themselves; inasmuch as it will 
be more solemn and conclusive, proceeding up- 
on deliberation, and adopted after the fullest 
discussion of the case. If these pages shall not 
tend to obtain for them honour, they must suc- 
ceed in procuring to them respect. 

The propriety of such discussion can hardly be 
a question. The matter cannot be too speedily, 
as well as too maturely considered, in order that 
if their character shall hitherto have been mis-> 
taken, they may receive an education suitable 
to their rank*— that they may learn how to dis- 
charge the duties, and maintain the dignity 
of their high statioft-^that by proper cultivation 
their minds may be directed to cherish a re- 
spect for the constitution, not pervertedj inder_ I 
fithe guidance of faction, nor led to entertain a ! 
secret wish of popul ar co mmotiog as the only { 
chance of obtain ing public exalt ation — ^that it 
may be found by the tenor of their deporfc- 

b 2 
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ment throughout all the social relations^ m 
which they may be placed^ 

Setisere quid mens lite, quid indolen 
Nutrita lati^tifl sub peaetralAus 
Pofaset, quid Augudi patemu$ 
In pur 01 ammu^ Nercneiz 

on the other band, that if it be their misfortune 
to be held not entitled to succeed to the Roy- 
j^l honours of those fron^ whom they are bom^ 
no false hopes may be suggested or entertain* 
ed}— that the question may be accnrately de- 
cided at the proper period, in a manner to ob- 
viate detriment to themselves, and ccnrfusion 
in the state — ^that the country may experience 
hereafter no new convulsions, or witness a renews 
al of the bloody scenes that have been acted 
at former periods of British histoiy-— 4:hat we may 
not again behold a monarch's favourite son, en- 
gaging fii*st in rebellion, and afterwards dragged! 
almost from the feet of a Royal uncle whilst sup- 
plicating mei*cy by the manes of his departed 
father, to sufK;r, on the scafFokt an ignominious 
death — or the more tragic and heart-rending 
spectacle of a beautiful, pious, and unoffending 
female, cut off in the blossom of youth, and 
immolated a devoted and hapless victim of pa- 
rental ambition. 
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In thte diMnmmit the Rogral Eamilf hae 
themselves m most important intemit Thai Hfmy 
slmuld not he tihe first to lecogntzey and ihot 
they sbotiU l}e retuctant to adrntk, a dkwbtfi4 
claim, is not only natural, but pcopep«*Kiiie in- 
deed to their oint dignity. It is emnHy con- 
sistent, however^ ynth that dignity, tliat the 

ly conridered> If upon due in vestigsfeion, which 
hitherto ha» not been institutedy both Cff die 
public law of Europe, and of the statute law 
of Great Britain, these infants shall be found em 
titled to daim the inheritance of their parents 
1^ children bom in lawful wedlock, under an 
union legally contracted^ >nd duly solemnized 
with the sacred formalitj of a religious rite, in a 
foreign and neutral territory^-'^ak union, which 
the English Ecclesiastifral Court of Arches itself 
has not declared to be absolutely invalid; and 
which, whateve r casual Cfpinion it may have sug. 
gested, it has not pronounced to be illegal, accord- 
ing to th^ law even of Great Britain, by what it 
may be possible to deem a regular, final, and con- 
clusive sentence-^t^ese descendants of a Royal 
stQck^ deriving through both their parents, the 
blood of th^ most ancient Sovereigns, may be 
restore^ to that estimation, which in such a case, 
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will be their lawfiil right— which the Princes 
of England must wish to procure, and the Bri- 
tish nation are disposied to entertain, for every 
individual member in the Royal Family of the 
House of Brunswick. 
It remains only to be stated, and perhaps it 

may be proper, formally to add a solemn assur- 

. .• • • 

ance^ that these pages have been written wthotd 
Ifte soUcitaiian^ the knowJedgey the expectation^ 
or tite prioity of any individualr^vfiih a view 
solely of promoting the ends of justice-^certain- 
ly not in the idea of obtaining favour, in quar- 
ters where it is natural that it should be the most 
ambiti(med»^and yet under the impossibility 
of belief, (founded on a personal knowledge of 
the liberal and generous sentiments as well as 
of the devoted attachment to the law, which 
in those quarters have ever been conspicuous, 
and have engaged so strongly the affections of 
the British nation,) that they can excite displea- 
sure or resentment. 

The argument has been rendered as simple 
as possible — ^the citation of authorities has been 
studiously avoided, and the author has shunned 
the idea of parade^ or of affecting extensive re- 
search. Authorities would only have perplexed 
persons not conversant with juridical pursuits; 



XV 



and those capable of deciding upon the questiont 
will be familiar with the sources, from which the 

* 

argument has been adduced. It has been sought 
to compress the discussion-*-to render the ques- 
tion plainly intelligible — ^and to rest the case 
upon settled, known, and fixed principles, both 
•f general and local jurisprudence. 



I5th Novembery 1811. 
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CONSIDERATIONS 



OK TWE 



ROYAL MARRIAGE ACT. 



The attention of the public has recently hem 
dmwQ to a consideration of the Royal Marringe 
Act, in consequCTCe of a report, probaUy with^ 
out any foundation, of a matrimonkiA u^ioo* istat^ 
ed to be contempiated, betiroen a Priooe pftbe 
;^^jS Mood and a very amiabk English Lady oi ff^^ 
Vwiitame, and of a certain nreoedenise kk society. 
As many years have elapsed stnde the pjaasing 
of that enactment, many^ not aociistomed tojiiri- 
•dacal puisuits, may vnA to become viinut^ 
ly acquainted with the provisions of ti^t atotvtfis, 
with its history, and with the extent of its le- 
gal effect. The investigation may not be unin- 
. teresting to lawyers themsdves; more especially 
^ upon an event, which recently had nearly tak- 
en place in the Royal Family, bujt which it is to 
htt hooped will not i^eedily occur, a point may 
fMsiUy jxiae ttpyan the Royal MiSkrndge Act of 



great importance, on ^trhich the courts of West- 
minster Hall may be called upon to decide in 
the trial of an ejectment, or the House of Lords 
to determine, in a judicial capacity, a claim of 
succession to a Royal Pberage. It may be an- 
ticipated, from the rank and connections even on 
the maternal side of the party interested, that 
such a claim would be advanced; and it is one 
which, when it shall arise, must be decided up- 
on, and cannot be compromised. The law d- 
lows no surrender of a peerage, not even by the 
solemn conveyance of a fine to the Sovereign ; 
still less by any other instrument of compact or 
agreement. 

It is therefore proposed in the following pages, 
to state the provisions of the Koyal Marriage 
Act — ^to trace its parliamentary history — ^and to 
examine its application to the particular case of 
a marriage solemnized, since it was enacted, by , 
a member of the Royal Family aiid a British 

• • • ' 

Lady, . beyond sea, out of his Majesty's domi- 
nions, bona jide^ neither of which parties had 
departed the realm, with a view to evade the a- 
peration of this statute. 

The following is a copy of the Act> .^^ 

12 Geo. S. c. U. 



An Act for the better regulaUng the future Marriages of 

the Bbyal Family. 
** Most Gracious Sovereign, 
** Whereas your Majesty ^from your paternal affection 
" to yoiu: own family, and from your Royal coi^cemfor 
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** the future wieifiure of your people, god the honour mi 
<* dignity of your Crowny^was grodoualy pieiuad to' l^ 
** oonunend to your Piu-liaxnent to take into their se- 
<* rioufl consideratiicmy whether it might not be wise and 
«* eiqiedient to st^^pty ike defect o£ the laws now i n b^ VV 
' mgf and by some new provision, more effectually to /^^ 
^ jpianitbe descendants of his late Majesty King George 
** n. ^^er than the issue of PrinoesseB, who have 
'* married, or may hereafter marry, into foreign famr- 
** lies) from marryinff without the approbation of yout 
<* Mgje^y, your heirs or successors, first had and ob- 
tameoTwe have taken this weighty matter into our 
** serious consideration, and being sensible that mar^ 
** riages in the Royal Family are c^ the highest import- 
<^ ance to the state, and that therefore the Kings of this 






* * realm h ave ever been intrusted with the care and ap^ Vv' 

mvinceii! of \ 




thoroughly 

** the wisdom aiid^ expediency oif what 3rotur Majesty, 
^^ has thought fit to reconunend upon this occasion, we^ 
'* your MfQest/s most dutiful and loyal subjects, the 
** Lords Spiritual and Temporal, and Commons in this 
<< present F^liament assembled, do humbly beseech 
^* your Majesty, that it may be enacted, and be it «iact-- 
" ed, &c," That no descendant of the body of his late 
Majesty Kiii^ deorge the Secoflnd| Mother than ^^ 
issue of XT^SsSi wno have ^larried, or may herea& 
ter mcurry into ford at J Sunili^ J^.^^ ^ capable of 
contra cting m atrim on^n irithout the previous consent 
8 Ma iegt v . his heirs or successors, signified under 
le Great Seal, and declared in Council, (which con- 
sent, to preserve the memory thereof, is hereby direct- 
ed to be set out in the license and raster cf man^ 
riagei ond to be entered in the books, of the Privy Coun" 
cil)^ and that every marriage or matrimonial coi^ 
fract xX any such descendant, without such consent 
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first had and obtained, shall be mill and void to all 
intents and purposes whatsoever. 

II. Provided always, and be it enacted by the au- 
thority aforesaid, lliat in case any such descendant 
of tlie body of his late Majesty King George II. be- 
ing above the age of 25 years, shall persist in liis or 
her resolution to contract a marriage, disapproved 
of, or dissented from, by the King, bis heirs or suc- 
cessors, then such descendant, upon giving notice to 
the King's Privy Council, ^hich notice is hereby di- 
rected to be entered in the books tliereo^ may, at an jr 
time from the expiration of 12 calendar months after 
mc\i notice given to the Privy Council as aforesaid, 
contract such marriage, and his or her marriage with 
the person before proposed and rejected may be 
duly solemnized, without the previous consent of ^ his 
Majesty, his heirs or successors, and such marriage 
shall be good as if this Act had never been made, un- 
less both Houses of Parliament shall before the expf- ^ 
ration of the said 12 months, expressly declare theit 
disapprobation of such intended marriage. 

III. And be it further enacted, by -the authority 
aforesaid. That every person who shall knowingly 
or wilfully presume to solemnize, or to assist, or be 
present at, the celebration of anj^ marriage, with any 
such descendant, at his ^or her making any matrimonii^ 
contract, without such consent as aforesaid first had 
and obtained, except in the ^ase above mentioned, 
shall, being duly convicted thereof, in^ur and suffer 
the pains and penalties ordained and provided by the 
statute of provision and premunire, made in the 16th 
year of the reign of Richard the Second. _ ^ 

'Such are the provisions of this Act of Parlia^ 
ment, and it was occasioned by the marriage c^ 
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the late Duke of Cumberland. It excited, dur- 
ing its progress through both Houses, the most 
animated discussions — ^it was carried with a rapi- 
dity of which many members at the time com. 
plained-— and with a pertinacity on the part of 
Ministers, which induced them to oppose, with 
one exception, any amendment from whatever 
quarter it was proposed. The following is a 
condse history of its parliamentary transit. 

It originated in a message from the Crown, 
dated 20th February, 1772, addressed to the 
Lords in these terms : 
George R. 
His Majesty being desirous, from paternal 
affection to his own family, and anxious concern 
for the weltare of his people, and the honour 
and dignity of his Crown, that the right of a] 
pr oving all marriages in the Royal Family, ( whi( 
ever Has belonged to the Kings of tliis realm, as 
a matter of public concern), may be made ef- 
fectual, recommends to both Houses of Parlia^ 
ment, to take into their serious consideration, 
whether it may not be wise and expedient to \( 11 
supply the defect of the la ws now in being, and 
by some new provision^ more effectually to guard 
the descendants of his late Majesty King Georg e 
the II. (other than the issue of Princesses who 
have married, or may hereafter marry into foreign 
families), from marrying without the approbation 
of his Ma jesty, his heirs or successors first ha( 
and obtained G. R." 
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On.tiie 31st February a bill vrBs brougiit info 
the House of Lords, and the royid message was 
iD^e the preamble of tiie bill itself. It was read 
a second time on the 86th February. Two ques* 
tions were proposed to the Judges. Four others 
were amoved but rejected, as during the progress 
of the bill was every amendment* It was read 
die third time > chi the Sd of March, when it was 
opposed vehemently by the Marqfuis of Rocking* 
ham-*-pn>posed to be altered totally by IBarl Cam- 
den-'-and obstinately supported by the Lord 
Chancellor, who is reported to have said, *^ that 
*^ he confessed he had a share in drawing the 
^^ biU, i^nd should be unworthy the situation he 
^* was in, if he could not defend every clause, 
^ eveiy sentence, every syllable, every word, 
jf every letter of it. He would defend every 
^* part of it; and was free to confess, that he 
^ would not consent to any amendment w^at« 
** ever*'*— 4ind every amendment proposed was 
accordingly negatived. ^ 

The bill was sent on the 5th of March to the 
Commons, by two Judges^, It was moved that it 
should be printed; refused. The debates in the 
j[!:iQmmons were long and vehement— ^multifarious 
amenc^ments were proposed, and all but one re« 
jected. The one received was suggested by Sir 
Fletcher Norton, substituting the Great Seal for 
the Sign Manual, One amendment, however, 
was moved of great importance, and it is pro- 



per to insert wA account .of what passed on the 
occasion. 

^* March 18th, The Committee resumed. The 
debate was on the words, ^Vexeept the issue of 
^^ Princesses married into foreign families/' 
These words were said not to extend far enough ^ 
it might happen that some of the Royal Fami^ 
ly might be sovereign Princes; in which case the 
act of an English Parliament should not direct 
them to apply to the. King of Ekiglaad for his 
permission to marry ; that, for instance^ the Bi« 
shop of Osnaburgh was a sovereign Prince $ and 
crthers of the Royal Family might parry foreiga 
Princesses; that therefore it ought to be ^^ sub*' 
^ jccts of the Crown of En gland/ ' The Minisir 
toy opposed this, as the word subject was difficult ' 
to he interpreted — that the law covi^ NO'S 

BINJ> PERSONS SETTLED IN FOREIGN COUNTRIES, Oi 

therwise than as to the succession of the Crown * ; 
but that it was right to except Princesses, whose 
children would follow the right of their father/* 

♦ MinsBlelrs meant by this observation, that the oirly way-i««-* 
which it was possible to legislate in a manner to afiect l^ejpfii^ . 
riage of Princes abroad, was to enact specially that their is- 
sue should be deprived of all right of succession to the Crown; 
No such clause was introduced, because the Ministers never 
contemplated the practicability of extending the Act beyonci 
the jurisdiction of the British Parliament. The Act whicTi I i 
they proposed was not to alter the succession of the Crowm [ i 
but to prevent unsuitable matches of the Princes in B r itain . 1 
The sons of his Majesty were then infants, and they could 1 
ns(feT go abroad but by the King's consent. 
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^* It was answered, that as to the sticcessidn to 
the Crown, the issue of Princesses or Princes 
Settled abroad was in the same predicament, that 
it might occasion great difficulties and dangers 
to the nation from a disputed succession, some 
complying with, and some without the formali- 
ties prescribed in this Act* The question on the 
amendment rejected, 188 to lO^.^'-^Debrett's 
Farliamentary Debates^ voL 6. p. 1 90. 

We have here a distinct avowal, confirmed by 
the vote upon the division, that even in the con- 
templation of Ministers themselves, the Royal 
Marriage Act was not supposed capable of pre- 
vent ing the MARRIAGES OF PERSONS SETTLED A" 

iRO AD. The general rule of public law is, that 
marriage is to be governed by the law of the 
place where it is solemnized— the only dearly 
excepted case, is that of fraudulent emigration 
for the mere purpose of legal evasion *. It was 



ft"^ 



* The Gretna Green marriages have been held valid, and 
▼ery properly so. The English marriage act does not extend H. 
to Scotland^ no r goes it create absolutely any personal incapa- " 
citi/, English parties, on repairing to Scotland, do hot change 
theiF allegiance; they only exercise a lawful right within that 
part of Great Britain, where it is allowed to be exercised with- 
out the restraint imposed in England. This is the true prin- 
ciple supporting the decision in the case of Compton v. Bear- 
croft, merely stated in Buller's Nisi Prius^ and which has 
puzzled so many LawyeriS in England. From the circumstance 
that in Scotland the sentences of the Commissary Court upon 
marriage can be reviewed by the Court of Session, the learn* 
ed members of the Faculty of Advocates in Edinburgh possess, 
upon this subject, great advantages over Gentlemen of the iBn- 
glii^ Bar. 
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i mpossible howev er^ for the British PikfliaiBant t9 
impress a character upoii "the Princes of Brt* 
tain, which could attach upon them wherever 
they might remove. They age out of jritain 
Princes of the Emp ire^ and it tf as upon Xlm con- 
sideration that Ministers ^aW the pt tidmce o£ ve^ 
jecting the words " subjects of tie Crowa rf 
'^ England/' How eould a Britiab ParliameBt 
ass ume jurisdiction abroad, over Menlber^ of the 
German Empi re? Tq cowtUute a, cb^uracitef of 
incapacity concomitant upon the person wherw 
ever he may riejadove^ it }» neca9S£M7 that it be^or^ 
dained by laws of all the stated to which the ipat* 
ty m9,y beJiOngf Th^ is a point of public law 
too clear to admit of coettavi^rsy/ . > 

Oq the 84th Mareh^ the bill was oreid a tburd 
time Wl^ passed* In this stage of the: fwoeeed^ 
wgy Sir Josf ph ^Mawbey moved as an. amendmt$n| 
to the title of the Ai^l^ thajb tJs^se words ^hoidd 
b? added^ *^ an 4pt far eniargmg and a^temUng 
the prerogatives of the Cpwm^ and lor the en* 
cour^genwnt qf ijbcMtet^ anS fai^icatiaA^ md&p 
*^ the fretewe^ qf ifegubling the marriages c^ the 
Royal Family/* It wa» of course rejected. 
The sentiments entertained by the minority in 
the Hou^ of liiprds^ were not less strenueusly 
but HMMre delicately expressed* The foUowiiig 
are protest^ ejiteiied upon the journals of th^ 
Houseo and as tbey are written with peculiar en-i 
ergy,. aad coot^ a summary of all the argi^<» 
m^ts advanced against the proceeding, they 
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are here inserted, and are worthy of attentive 
perusal. 

Die Mortis^ 3** Martii 1772, 

' The order of the day being read for the third 
reading of the Bill, intitled, An Act for the 
better regaiating the futui'e Marriages of the 
Royal Family, and for the Lords to be sum- 
moned. 

The question was put, whether the Bill shall 
pass. 

It was resolved in the affirmative. 
" Di8sentient% 

^ 1st, Because we think the declaratory prin« 
ciple in the preamble of the Bill to be without 
foundation in law (in the extent there stated), 
to be unnecessary for the avowed purposes of 
the Bill, and likely to be attended with very 
dangerous consequences, as that preamble does 
assert, That we are sensible that marriages in 
the Royal Family are of the highest importance 
to the State, and that Aerefbre the Kings of this 
realm have ever been entrusted with the care 
and approbation thereof. 

^< The maxim here laid down. That because 
marriageis of the Royal Family are of the high- 
est importance to the State, they are Iherejbre 
entrusted to the Kings of this realm, is founded 
on a doctrine absurd and unconstitutional ; but 
which hereafter will have the force of a parlia- 
mentary declaration of law, the immediate tend- 
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ency of which is to create as many prerogatives 
in the Crown, as there are matters of import- 
ance in the State, and indeed to extend them in 
a manner as vague and exceptionable as had 
ever been done in the worst and most despotic 
periods in the history of this nation ; and we ap* 
prehend that some future and even more dan* 
gerous use may be made of this preamble, as it is 
much more extensive than is necessary for any 
purpose avowed in the BiU. 

*^ 2dly, Becai^e this declaratory preamble 
seems to justify the words which his Majesty has 
been advised (we think very improperly) to use 
in his message to his Parliament, whereby a pre* . 

rogative is assumed in an extent, for which n ine g /^^^ ^^^ ^ ^^ 
of his Judges, in their unanimous opinion, deliv* ^ ^ 
ered to Uiis House, do not find any authority. 

^^ Sdly, Because, the term Ro^al Family being 
general^ and not qualified by the exception of 
the issue of princesses married into foreign fami* 
lies, seems to carry (very idly as we apprehend) 
the royal prerogative beyond the jurisdiction of 
the Crown of Great Britain ; can therefore, as 
applied in the preamble, be warranted by no *' 

law» and is indeed c^ontrarj^ to common sense. 

" 4thly, Because, jf this parliamentary declc^ 
ration of law can operate in any degree as a re^ 
trospect (an operation against which we have no 
security by any thing contained in the Bill), it 
is pernicious and unjust^ if it can have no such 
retrospect (as was asserted in argument by the 
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friends of the Bill)) it is then at best frivalous 
imd unneoessar J. 

** 5thly, Because the enacting part of the 
]3ill has an inconvenient and impolitic extent, 
namelyy to aU descendants cf Qeorge the Secwd* 
In course <af ti^e that description may become 
vety general, and comprehend a great number 
of people \ and we conceive it would be an in« 
tolerable grievance, that the marriages of so 
many subjects, perhaps dispersed among the 
various ranks of civil life, should be subject to 
the restrictions^ of this Act, especially as it has 
been assorted in argument, and endeavoqr^ to 
be maintained by the authority of the grand opi*^ 
nion given by the Judges in the year 1717, that 
the care and approbation of the marriage in^ 
elude the education and custody d£ the persom 
We fear that this extensive powe?' would come 
in time to make many of the first families in the 
kingdom totally dependant on the Crown ; and 
we therefore lament that the endeavours so 
(samestly used in the Committee, in some de- 
gree to limit the generality of that description^ 
were not suflPered to take effect. 

" €thly. Because as the line is too large with 
regard to the description of the Royal J^mily, 
so we think that the time of non-age for that 
family is also improperly extended* We coxh 
ceive that the age of twenty-one years is that 
limit, which the laws of this country, and the 
f^rit of the Constitution, have with great wis- 
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dom given to tninority. It seems indeeent to 
the Royal Family to suppose they will not be ar* 
lived at the age of discretion as soon as the lowest 
subject of the realm; and we cannot conceive 
but they may T>e as capable of choosing a wife 
at the age of twenty-one, as of being entrusted 
with the regency of the kingdom, of which by 
law they are at that age capable: we also con- 
ceive that the deferring their age of majority as 
to marriage till twenty^six, is mpoUtic and dan^ 
gerous^ as it nrny tend to drive them into a dis^ 
orderhf course of Ufe^ which ought the more to 
be guarded against in men of highjrankj as the 
ir^uence of ttieir example is the most forcible and 
extensive. 

<* 7thly, Because the power given by this Bill 
to a prince to marry after the age of twenty*six, 
having first entered in the books of the Privy 
Council his intention so to do, for twelve calen* 
dar months, is totally defeated by the subsequent 
proviso, '* Unless both Houses of Parliament 
shall, before the expiration of the said twelve 
months, expressly declare their disapprobation 
of such intended marriage/* 

•* We think this proviso lays great difficulties 
on future Parliaments, as their silence in such 
a case mqst express a condemnation of the King's 
refusal; and their concurrence with such refus- 
9X may prove a perpetual prohibition from mar^ 
, riage to the person concerned. 

<^ We conceive the right of conferring ^ dis« 






eretionary 




(^J^ietHeiTvested in the Crown alone, as int 
by the mesisage, or in the manner now enacted 
by the Bill) to he above the reach of any Lefis^ 
lature^ a s contrary to the oris inalj nherent ri^rhts 
^f human nature n which, as they are not de rived 
from, or h eld under civil laws, by no civil laws 
whatso ever can be taken away> We freely al> 
toWTTthat the Legislature has a power of prescribe 
ing rules to marriages^ as well as to every other 
species of contract; but there is an essential and 
eternal difference betwee n^ r^j^i/fotfwg themods^ 
in which a rjght may be enjoyed, and esta blish^^ 
ing 9 p rinciple which may^ tend entirely to an^- 
^fulnla ie^hat rtf[ht^_ To disable a man during 
usTwhole life from contracting marriage, or, 
,^at is tantamount, to make his power of con- 
tracting such marriage de pendent neit hgr ^n 
bis own choice^ nor upon any fiv fH rnlp nf W^ 

r will of antf man, or §et oT 



men J i s exceeding^ the power permitted bv the Di- 
ane Trovidence to human legislators^ It is di- 
rectly against the earliest command given by 
God to mankind, contrary to the right of do- 
mestic society and comfort, and to the desire of 
lawful posterity, the first and best of the instincts 
planted in us by the AuUior of our nature, and 
utterly incompatible with all religion, natural 
and revealed, and therefor e a m^e act of y>o«?gy ^ 
having neither the nature n or obligation of km. 
^' 8thiv, Because we conceive this Bill to be 
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pregnant with civil discord and confusion; it 

has a natural tendency to produce a disputed 

title to the Crown. If those who may be affect* 

ed by it are in power, they will easily procure^ 

a repeal of this Act, and the con firmation of ^ 

marriage made contrary to it: a nd if they are 

not, it mil at least be tfte source of the most' I ^^t:^^ 



j pf an Act toV 
^mpetent, as j 
rights of man* | 




dangerous party that can exist in any countnTA ^^^'^/^^ ^^*^ 

a party attached to a Pretender to the Crown,! j^wt^fel, 

whose claim, he may assert, has been set aside / 

by no other authority than th at of an Act to 

which the Legislature was not 

being contrary to the common 

kind. Such a claim, supported as it may be 

hypecuJxar hardship in the case, must as we con- 

eeive, at no very remote period^ create great 

mischief and confusion^ 

*' Lastly, Because this Bill, which resorts to 
such harsh and unusual methods, at the same 
time provides for its own purpose very uncer- 
tainly and very imperfectl}^ for it 'secures ' no 
remedy against the improper marriages of Prin- 
cesses, married into foreign families, and those 
of their issue, which may full as materially affecf 
, the interest of this nation, »s_ t^e marriages of jt 
Princes residing in t he dominjpns pf CJreat Bi>^ 1 
tam. It provides no remedy, at any age, a- 
gainst the improvident marriage of the King ^ - 
reigning, the marriage, of all others, the most ^ ,. 
important to the^ public. It jprovides nothing 
against the indiscreet marriage of a Prince of ' 
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the Blood, being Itegent at tlue b^ of twenty- 
one, nor furnishes any remedy against bis per^ 
mitting such marriages to others of the Blood 
**Royal, the regal power fully vesting in him as 
l;o tills purpose, and without the assistance of bis 
Cquhcil: we cannot therefore^ on the whole» 
• avoid expressing cair strong disapprobation of an 
1 1 Act, shakin g so many of the foundations of law ^ 
I / ^€%^QP>. and public security, for ends wholly 
I ^ disproportioned ' ip such extraordinary efforts^ 
and in favour of regulations so ill calculated to 
answer the purposes for which it is pretended 
they arf made^: and we make this pi'otesl,'*that 
it may sUn4 recorded to that posterity which 
jnay suffer &om the miscbievoa^ conwauenj 



li s Aot » that we have no part in the confur 
sions BXid calamities brou^t Upon them, by 
rendering uncejttain the succession of the Crciwn. 



Richmond/ Fitzwililiaia 



Abergavenny Stamford 



Portland 
Abingdon 
Rockingham 
** Dissentient', 
*^ Becaus 



Dorset 
Torrington 
Milton 



libera 



Devonshire 
Albemarle 
Craven 
John Ba^gor« 



of m^riape is^ natu^ 
ral riffht inher ent in mankind. 

** Because this right is confirmed and enforc* 
ed by the Holy Scrip tures, which declare mar- 
ria ge to be of div in e institu ti o n^ and deny to 
n one the benefit of that institution . ^ 

^^ Because the law ox nature and divine msti- 




totions are not reversible by t he pow er of hu- / 1 
caan legislature^ T ^ * "*"* ' "' ^ 

" Because there is a total difference between 
regulating the mode of exercising the right de« 
rived from the law of. nature^ and assuming or 
granting a discretionary power of taking it quite 
away. 

^^ Because, thougk we think it expedient and 
agreeaUe to the dictates of reason, that minora 
should not marry without the consent of their 
parents or guardians, and that such consent 
should be necessary to render their marriage 
good and valid, as it likewise is in the exercise 
of all their other rights during the term of their 
nonage ; it can no more be inferred from thence, 
that we acknowledge a right to continue such 
restraint throughout their whole lives, than that 
we acknowledg)e a right to keep men or women 
in a state of endless nonage^ which, unless in 
the case of idiots or incurable lunatics, would 
be absurd, unjust, and a manifest violation of 
the law of nature. 

^ Because^ if a perpetual restraint upon mar- 

riage, or power given to restrain ity without li« 

mitation of time or age, be contrary to the natu- 

ral and divine bty f^ we apprehend it to be), 

a law^utnonsing such restraint, or conferring 

such a newer, must be null and void in itsel) 

III ^ I > p ii ' J I 

" Because, m any case, whiere tne ngl 

succeeding to the Crown of these realms may 

come to depend on the force or . invalidity of 
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I €be power given by this Bill, an apgeal made 
\ " against it would probably bring fipon the Royal 
Family and the nation all the miseries and hor«. 
rors of civil war. 

^^ Because, though the placing such a {)ower 
in the King, with the interposition of both 
Houses of Parliament, is a better security 
against the abuse of it, thas if it had been in- 
trusted to the King alone, yet it may be so used, 
in corrupt or violent times, as to be made, in 
some cases, a perpetual negative on the freedom 
of marriage. 

** Because, if the power be grievous, and con- 
trary to the inherent rights of mankind, the 
grievance is increased by the infinite number of 
persons over whom, in the course of time, it is 
likely to extend. 

'^ Because we are convinced, that all the 
good purposes and objects of the Bill, which 
we have greatly at heart, might have been an- 
swered without giving that perpetuity of res* 
traint over the freedom of marriage, which we 
think ourselves bound in conscience to op- 
pose. 

Temple Clifton Abingdon 

Radnor " ' Lyttelton Craven. 

^* And, because the Bill is essentially wanting 
to its avowed purpose, in having provided no 
gtS&ftt against the greater evil," the improper 
marriages pf the princes on tlie throne. 

Radnor.'^' 
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Such are the sentiments, solemnly recorded, of 
qome among the most virtuous, patriotic, and en* 
lightened noblemen of the age, men who had at 
heart the true dignity of the House of Bruns« 
wick. The people of England have generally 
concurred in the sentiments which they have ex- 
pressed. They never will be reconciled to the 
Royal Marriage Act, if administered under an 
understanding, amou^^ing to an^ exclusion of afi 
lawful association betwee n the Koyal family and 
I the generous and honourable blood of a spirited 
British nobility— forcing our Princes to forra'^ 
connections injurious to public example — and 
condemning the amiable and accomplished Prin- 
cesses of England, to pine and languish in a se- 
clusion more severe and less consoling, than that 
of a cloistered monastery. The people of Eng. 
land may have their prejudices, but they have 
not adopted those prevalent in a foreign coun^ 
try, which look only to an equality in the num- 
ber of heraldic quarterings, and will abjure all 
honourable alliance with the most splendid vir- 
tues, and with families of distinguished celebri- 
ty, because, perhaps, some female ancestor of a 
remote degree, may have been less noble in de« 
scent, although perhaps more chaste in conduct. 
They are a people liberal and high-minded, and 
they will ever rank the ancient Peers of Bri- 
tain, with Princes of the smaller German Sove« 
reignties. They have been accustomed to allian- 
ces with the Plantagenets, tlie Tudors, the Stu^ 

c 2 
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artSy with all the fikmilies that have swayed the 
British sceptre } and in the present degraded state 
of Europe^ they seek the renewal of those an« 
cient ties, which united to the throne of £ng* 
land, the former race of British nobles. Such 
are the ideas of Englishmen, and from the na- 
ture of the British Constitution, as established at 
i the Revolution, they fear no evil from such inter- 
l marriages, but on the contrary, much benefit to 
f the Crown and to the state. When* they look 
I found the continent of Europe, and behold its 
• • 'courts enslaved and prostrate, contending for 
the glory only of humiliation at the feet of a 
Corsican, ready even to prostitute their families 
to the ambitious lust of a tyrant who derides all 
laws whether human or divine ; they tremble at 
the idea of new foreign connections, or the in« 
troduction into England of modern continent- 
al depravity, and base subserviency to the man<> 
dates of Imperial despotism *• They bear in mind 

* The Author wishes by no means to be undei6tood| as mean- 
ing to insinuate any thing disrespectful of Grennan connection 
with the British Crown, or of the German Empire. 

The connection of the Sovereign upon the throne' with that 
country iexhibits a bright instance, in a foreign Queen, of do-* 
mestic virtue, of conjugal fidelity, and of religious example^ 
Her Majesty has constantly patronised the industry of the En- 
glish nation. She has always diadnguiahcd by her protection, 
British females of virtuous conduct and exposed to the dan- 
gers incident to misfortune; whibtBhe has invariably excluded 
at all times ifromher court and domestic society persons, how- 
ever exalted in rank, of polluted character* This will not on« 
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that the best Sovereigns of England have sprung 
from connection with British blood. What could 
equal, in the midst of a most corrupt and profli-> 

ly be acknowledged, but long remembered by tbe people of 
England. 

Of German institutions and habits much also is to be said. 
To an English mind, with respect to matrimonial alliances, 
they are irreconcilable. But the British Royal Marriage Act 
seems an improvement upon the absurdity, if such it may be 
called, of German principles. The law of the German Em- 
pire allowed to all the sacred liberty of marriage, depriving 
parties, in case of a dishonourable alliance, of civil rights. 
The scrupulous, and as it appears to Englishmen, the ridi* 
culous attention to purity of descent, in Germany, has arisen 
not so much from, prejudice and habit, as from salutary and 
necessary regulations of family policy. The ancient establish- 
ments of provision for the nobility, require, by their old and 
fundamental constitutions, that proof be made, by all parties 
seeloBg admission, of equal descent. A mis-alliance there- 
fore precluding families from the benefit of such establish- 
ments, necessarily induced a discouragement of such connec- 
tions. The writer of these pages is himself a member of the 
German Empire, entitled by descent, under a patent granted 
for the services of his family to the House of Austria, to some 
«f its minor dignities. His family can also blazpn the great 
desideratum of so many in Germany, the seize quartiersy but 
yet he esteems more highly the consideration of an English 
Gentleman. 

But what has resulted from German strictness in supposed 
nobiUty of blood? The degradation and annihilation of the 
German body. With a litde mixture of British blood, they 
would perhaps have fought a better conflict; and it is evin. 
ced by the conduct of one Prince, who the son of a Prin- 
cess, Briiish'bam, alone, throughout the college of Germaa 
Princes, has displayed spirit. It is obvious that I allude to the 
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g^te court, the piirity, the decorum, the digni- 
ty of a well-born English gentlewoman, married 
to a Monarch's brother t? What Princesses has 

Prince af Brunswick. The other Princes w^e the first to a- 
dopt French principles, and tihe first also afterwardti to bend 
in abject submissioog under the. yoke of French dominion. 
Is it for such, or for their o£bpring, vte |u*e tat retain unalter* 
ed the provisions of the Royal Marriage Act? Are such those 
who are to be preferred, in a contest for the daughters of Eng- 
land, to the sturdy^ace of British Barons ? 

f Ann, Duchess of York, first wife of King James IL and 
^ughter of Edward Earl of Clarendon, Lord High Chancel- 
lor of England, who having risked his life in Parliament, on 
behalf of his Sovereign Charles I. — ^having contributed to the 
salvation of the Prince of Wales from the enemies of the 
throne — and having endeavoured, upon the restoration' of that 
Prince, by the conduct of government upon principles of law, 
and by the maintenance of constitutional liberty, to render 
Charles II. popular and respected by his subjects-— as a reward 
for his zeal, his sufferings, his labours, apd his services, was 
by the same Sovereign, to whom he was so fervently devoted, 
but whom he scorned to flatter in his vices and extravagance, 
compelled to end his days in banishment from his country and 
his friends, affording a noble example m the subject of honest, 
loyal integrity, and a melancholy instance in a Prince of weak- 
ness and ingratitude. The history of the Earl of Clarendon 
and of his sons, will evince how little danger is to be appre- 
hended, politically, from the connection of Princes with the 
daughters of British nobles. The Chancellor was exiled-^the 
second Earl of Clarendon had the higher honour of being im- 
prisoned by the ministers of his own niece, in the Tower of 
London, for a steadiness of attachment to principles of loyal- 
ty, and of sworn allegiance to a Sovereign, by whom, not- 
withstanding his near affinity, he had himself been inost un- 
l^ndly and unjustly treated. To King William, although the- 



^England ever witnessed more amiable in private 
conduct, more unsullied in public reputation, 
and more devoted in the administration of go* 

husband of his niece, Henry Earl of Clarendon could be pre- 
vailed by no inducement or intimidation, to take the oaths. 
For thia reason, justice has not been done to his memory by 
tbat faise, double, insidious, intriguing, treacherous prelate. 
Bishop Burnet, on whose superficial account of this puraand 
illustrious character, without examination or reflection, the 
public have, in general, been di^osed to rely. Those, how- 
ever, who will peruse the state papers of this Nobleman, and 
whidi in the present mon^nt are peculiarly interesting, will 
be convinced of his prudence, judgment, and very superior ta- 
lents* What a contrast is afforded, by the circumstance 
which I have stated, between the spirit and independence of 
an English Nobleman, and the dastardly submission of the 
continental Princes, to a Napoleon! 

Had this excellent Princess lived, the revolution of 168S 
perhaps would never hsr^e existed, as the necessity for that 
measure would tiot have arisen. She embraced, it is true, 
from conviction the Roman Catholic religion, in nt^ich she 
died; and she had previously been a most pious Protestant, 
observing even xvhiUt such the habit of auricular confession, 
at that time not laid aside even in the Protestant church, al- 
though now only formally recommended in the Book of Com- 
mon Prayer* Her attachment, however, to the constitution 
was such, from hereditary principles and from het feelings as 
an Englishwoman, that she might have exerted her influence 
over her husband, however inconstant his disposition and li« 
bidiBoas even bis babits, by which she might have prevented* 
those rash and in&tuated proceedings of a Sovereign after- 
wards misguided, betrayed, and ruined. 

It was lately stated in the English newspapers, that the mo- 
ther of this Princess was of low extraction. She was, on the 
Contrary, a person of distinguished family, the daughter of Sir ^ 
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vemment to the welfare and liberties of their 
mubjectv than the daughters of that virtuous 
Princess^ Mary and Ann, successively Queens of 
England ? 

Thomas Aylesbury. Independently of the Lord ChanoeOor'g 
authority in his history, the author canrouch for the asser- 
tioTkf bring himself descended from an elder branch of the 
Hyde family, through Dr. Hyde Bishop of Salisbury, cou8in-> 
german of the Chaaoellor* He has in bis possession, an au- 
thenticated pedigree of the Hydes, frctaii the time of Henry 
IIL who at that period were seized of considerable estates in 
the county of Chester, and afterwards in Wiltshire. It may 
be satisfactory to the antiquary to be informed, that Hatdh 
House, Wilts, contiguous to Wardour Castle and to Fonthill, 
was their place of residence., It appears from the diary of the 
second £arl of Clarendon, that Queen Anne and the Prince 
of Denmark visited that place, and remained with the pro- 
prietor, in their way to wait upon King William and their Sis- 
t^. Upon the extinction of the male line in that branch of 
the Hydes, it came to the late Sir Henry John Parker of Tal- 
ton and Honington in the county of Warwick, (great uncle of 
the Author), and part of the estate is in his surviving daugh- 
ter. The house has been nearly dem(^ished* In Honington 
diurch, upon the monument of the Lady Parker, daughter €i 
Bishop Hyde, although she was in fact so nearly and honour- 
ably related to the Sovereign upon the throne, it is simply, mo- 
destly, but eleg^tly inscribed, only that she bore a name in 
rtgia cauta 9atis notum. It was the character of the Hyde fa- 
n^y to pride themselves, not upon the lustre of an adventiti- 
CHis connection, but with the true spirit of English, indepen- 
dence and loyalty, upon th^ir own merits and sufferings in die 
Royal cause. 

They could be faithful servants of the Crown, but not its 
mean and supple courtiers; and they did not owe their icxalta- 
tion to the caprice of courtly favour, or to the success of art- 
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That some restraiiit upon the liberty of mar- 
riage in the Royal Family should be imposed, all 
will admit ; and the great Earl Camden suggest- 
ed, in his opposition to the existing Act, a mode 
of proceeding more consistent with the religions 
ideas of England, and better calculated, per» 
haps, to attain the desirable end, by allowing, 
after a time for due reflection, the liberty of mar- 
riage, but depriving the party, in the event of 
an improper alliance, of civil ad vantages ; apian 
approximating in a great measure to what pre^ 
vailed formerly in the German Empire* 

ful intrigue, but to tiieir talents, their steadiness, and ta thefr 
laborious exertions in the public service. The uncle of the 
Chancellor had been Chief Justice of England. Three of the 
same family in all, two of them brothers of the Bishop, were 
also Chief Justices. Sir Henry was another brother,^ ambassa* 
dor at Constantinople, and on his return beheaded by the re* 
bels to Charles I. ; and a circumstance occurred similar to what 
we have witnessed in the present day, whilst one browser was 
Chief Justice, the other was Judge of the High Court (^ Ad^ 
miralty. They were all ecj^ually noted by tlieir devotion to 
Royalty, at the same time, by their attachment to Liberty and 
to the Government of the Laws. 

It has long been the wish of the Author, from hereditary 
respect to their memory a9 well as for the pubfie information,' 
to collect and communicate those papers of the Hyde^&nnlyf 
which have not yet appeared. The Houses c^Bucx^gh^. 
Queensberry, Jersey,^ Damley,, anfck others^ descended from 
or connected with that family, may possibly have many in their 
possession, and there are several not published, in the Bod* 
leian library. The papers of the Earl of Rochester, tiie Lord 
Treasurer, are a desideratum, in the history of his time* 
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Let, however^ ihe application o£ the Act to the 
case whieh hM occurred, apd to which allusioa 
has been already made, be considered. It is that 
of a marriage solemnizs^d at Rome, accordxiig to 
the laws of that country, between His Royal 
Highness the Duke of Sussex, and the daugH* 
ter of a Scotch Earl, a Lady not only of rank, 
but of a descent highly illustrious; nearly allied 
also at the present day to a family, who enjoyed 
in Scotland the reputation and privUeges of Prin- 
ces of the blood Royal. 

As between that Lady and His Royal High* 
ness, the question is at rest; the connection has 
not only been declared ille^gal as between them-> 
selves, by a sentence of the Ecdesaastical Court 
in England, but it has been dissolved by mutual 
consent.^ The Lady has agreed to abandon all 
claims to the name of His Royal Highness, as 
Duchess of Sussex, in consideration of which she 
receives a considerable annuity from His Royal 
Highness, and ftom the Crown. 

if It is clear, however, that no agreement be- 
[ tween these distinguished parents can conclude 
) the right s of their offspring; and upon the de- 
'cease of either parent, it will be open to their 
son to assert his legitimacy, either in an action 
of ejectment as heir to the landed estate of bis 
mother; or by a claim in the House of Lords, as 
heir to the several peerages vested ia his Royal 
Father. It will be also open to him to brii^ un« 
der review the sentence even of tht £ccleaiasti«i 
cal Court; and some steps may be thought neces- 
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sary indeed to ascertain the queationf of hift Uh 
gitimjtcy, as otherwise he will not be himself ^ 
ble to contract marriage, with security that its 
validity might not hereafter h6 disputed* 

The Duke of Sussex is a Duke in England, 
Earl of Inverness in Scotland, and Baron of 
Arklow in Ireland. It the grounds be consider- 
ed on which any one or all of these dignities 
may be claimed, it will be thought, perhaps^ by 
those conversant with the principles of public 
jurisprudence, that the case affords stronger ar- 
guments than are generally supposed to exist. 

L As to a cliiim which may be advanced of 
suceewion even to the Dukedom of Sussex. The 
CMC will stand thus. The parents can be proved 
by the records of the Court o f Chancery, to have 
been married abroad gut of the i^ing^s dominT 
ions* — they were domiciled or settled there, ac- 

* There have been two distinct proceedings in the Court of 
Chancery, to which his Boyal Highness the Duke pf Sussex 
has been made a party. One has been already noticed, Thp 
other earlier. in poi^t of time, was in the case of a billfilej on 
the part of the Lady with whom the marriage was solemnised 
with his Royal Highness in Italy, to establish a certait^ deed 
of prpvisipn*, In that bill, as well a3 in the deed of provision, 
the tact pf such a marriage is charged,' and in the answerit is 
itted by his Royal Highness. These proceedings are there- 
Ifore evidence of the fact of marriage in any legal proceedings 
which may be instituted by the children; the law of evidenq^ 
being different in cases regarding the parties to a marriage, 
and m those which relate to thp right of inheritance in the is- 
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wording to what constitutes in the law of that 
country </omici/!g^— their marriage was sufficient 
•to give them in Italy the stattis of married per- 
sons — tfiey did not quit England (md pass into an- 

No decree was. pronounced in this suit, the matter being 
compromised^ upon the interference of Mr. Pitt ending in an 
arrangement, by which her Ladyship, independently of an an- 
'nuity from his Royal Highness, receives certain pensions from 
the Crown. These pensions are charged not upon the people 
of England, but on the revenue belonging to the Crown from 
.the West Indies* The enlarged and comprehensive mind of 
Mr. Pitt, did not allow him to consider the Lady as the mis- 
tress of a Prince ; but he is kiiown to have thought that the 
case was one in which the public money might properly be ap- 
plied, as the marriage had been invalidated at the suit of the 
Crown, upon a principle of public policy. He considered the 
comnectioB not as a pieretricious union, but as formed in jtuti- 
Jiable dovhty under excusable error of the Iqto; in a case of no- 
vel impression, on which no decision had occurred to guide 
the judgment either of the parties themselves, or of those by 
whom they might have been advised. He therefore thought 
the honour of the Crown, in its public and political character, 
bound to make for the Lady a proper provision. The ideas of 
jurisprudence entertained by Mr. Pitt, extended beyond those 
limited notions which are usually imbibed in the office of spe- 
cial pleaders, or even from practice' in an English court of e- 
quity, more confined in direct jurisdiction, but more expand- 
ed in its general contemplation of juridical science, than the 
courts o? common law. The provision enjoyed by this Lady, 
I fear, depends chiefly on the life of his Royal Highness the 
Duke of Sussex. With the private and domestic diflferences, 
of the parties, the public can have properly ho concern. As 
&,r as they have been made public, by judicial proceedings re- 
maining upon the records of a court, they will not only be in- 
ducedy but certainly are at liberty, to form an opinion. It 
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Q&ier country^ merely to evade any eshting anit 
local 2i2«H«<uul the circumstances under which 
they met are precisely those, in which even the ^ 
Ministers of the King in supporting the Marriage 
Act admitted, th^ its provisions c ould yot 
^ppLY. It has been already shewn, that the 
British Legislature neither sought nor was able 
to impress a character, which could follow Prin- 
ces of the Blood beyond the King's dominions. 
It could create no itinerant incapacity^ as will be 
further illustrated by subsequent observations; 
and it can be collected from the Royal Marriage 
Act itsdf, that its provisions do not apply to the 
case of a marriage solemnized abroad, out of the 
King's dominions. 

Let in the first place, the contents of the 
Act be reviewed. The message of the Crown, 
the preamble of the Act, and the first enacting 
clause, all clearly imply, that it was not con* 
templated* by the Crown, or by the Legislature, 
to assume the right of legislating for iS3reign 

therefore is but fair to observe, that even the answer of his 
Royal Highness to the bill in this suit contained an offer, con- 
sistent with assurances frohi the first moment of the separation, 
to make from the very limited means possessed by that Prince, 
what might be deemed a reasonable provision. If the public 
were aware of Collateral and very delicate circumstances, con- 
nected with the proceedings, they would abstain from adopt* 
ing any opinion to the prejudice of either party. They would 
impute piersonally no blame either to the parties who instituted 
that suit, and certainly not to the party by whom it wa$ con- 
tested. ' ' - •-. . * ^. 
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countries. The parenthesh regarding the issue 
of foreign Princesses iocluded all the oases^ which 
then had occurred, or were contemidated, of 
foreign establishment, the male brancheis of 
the Royal Families being at that tinie infanta, 
and the plan of their education not having been 
perhaps at that early period, ta object of con- 
sideration* The parenthesis therefore could have 
been inserted with no other view than ea^ rnqjari 
^autektj to preclude the possibility of doubt^ 
upon the 8ubject~-to calm the apprdiensions of 
^reign Ptinces-«-<and to remove all impediments 
to any eligible offers from abroad of marriage 
with llie Princesses of England. It is to be 
construed not as an exception or proviso, of 
i^ich it has not the form^ but as a parliamen- 
tary decWation that the British Legislature did 
not imagine the possibility of legislating for se» 
r parate and indepiendent States *• 
-^^ — ^ An argument occurs, therefore, even upon a 
view of the preamble; but if attention be given 
to the enacting clauses of the statute, it can 
be legally implied from the language of them, 
tliat the Legislature had solely in view marriages 

« In a former note, I endeavoured to do jostics to the exer? 
lions of the Prince of Brunswick* I will put this Que* Sup- 
pose n9 mention bad been made in the Marria^ Act of Prin- 
cesses married abroad. His Highness has come to Britain^ 
Would any lawyer be found to declare his Highness incapable 
either abroad or in this country, to many whom he may please^ 
or at all bound, as ,a sorereign PriDce, by the Royal Marriage 
Act? 
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jblemnized vitihin t he Britis h do minioM^ and 
not such as might be celebrated abroad. The 
first clause prescribes t he form of license and re^ ^^^l<u-^w 4^ 

gister of the marriage, directing that the con* ' " 

sent of tlie king shall he therein recited^ and 
the third clause imposes penalt ies on persons \oji>^t^. 
assisting at marriages to which the Royal consent 
is wanting. How, it may be asked, could the 
Parliament of England prescribe the form of 
register to independent states, or impose penal* 
ties upon foreign subjects? Und^r these circum« 
stances, therefore, which so strongly imply that 
the Legislature had not in view marriages solem- 
nized beyond the British dominions, it may be 
contended that nothing less than an express pro- 
vision in the Act, extending its effect to such 
marriages contracted abroad, can take away the 
operation of the general rule of pui)l<c law, 
which declares that the validity of the marriage 
cmitract is to be determined by the law of the 
place where it is solemnized, bona fide, and 
not of that, to which the parties belong. Re- 
strictions against marriage, whether contained in 
private compacts or Acts of Parliament, are to 
be construed strictly, and in favour of natural 
right* This is a sound and received rule of con«> 
struction; and to a statute which contains almost 
an absolute prohibition of marriage, the judges 
qS the land must naturally feel disposed to al- 
low but little favoun It is impossible they should 
si^ to extend its operation. 
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I have niade the preceding cbservations^ not 
because I have thought them necessary, but to 
shew that in the absence even of other argu- 
ments, much may be c(^lected from the wording 
of the statute, as importii^ that the Legislature 
had not in its contemplation t he event , which has 
subsequently occurred. Had it sought to extend 
its efiect byond the British dominions, it would 
have adopted a course of Legidation widely dif- 
ferent, and it would have enacted, that, ^ If any 
^^ descendants, &c. other than, &c. should con« 
^^ tract matrimony beyond sea without the con* 
" sent of the Sovereign, then, and in such case, 
^^ the issue of such marriage ^uld not be en- 
^^ abled to take, &e* by descent, any inheritance 
** whatever within this realm.** This was, in 
such a contemplation, the only mode of enact- 
ment consistent with principles of public law; 
but it has not been adopted, nor was it intended. 
The following considerations, however, appear 
of a nature to decide the question. 

The Elector of Hanover is a Sovereign Prince, 
acknowledged as such by Great Britain. He has 
an ambassador at the British Court; and His Ma- 
jesty is viewed by the law of England in two se- 
veral and distinct capacities. He is independent 
even of his own Crown. He might make war 
and conclude peace with himself; and he is to 
be considered, in the contemplation of public ju- 
risprudence, as one indlependent Sovereign with 
his family visiting the dominions of another. 



I 



ss 

The privUeges of a visiting Sovereign, and of his 
family, are ascertained by the law of nations^ 
and well known to all diplomatists. Upon these 
principles, therefore, it will plainly appear, that 
the Prince as sons of the Elector, are not suk' 
J€cU of the Cronm of England^ and tl ie Ministers 
of 1772, were aware of the circumstance* They 
owe at most but a local allegiance, and from the 
moment when they depart the realm that allegi- 
ance ceases. Their rights in Britain may be tdo- 
'Cn away, if they do certain acts abroad ,Jby_£0^ 
tiv^e and Express enactment 4 but they cannot be 
subjected, any mone than a Frend^man, to my 
personal incapacity of acting^ out of the British 
dotfiimons\ A more d^ar proposition of public 

* It tna^ bre kept constahtly m mind, that the 6l)ject of iftfe 
Ro]^ Mftrringe Act wits n(Bt to lestriblish fains itnel pentditUA^ 
nocio deprive perioas of any ligfat to succession or ddPinlierit- 
ance^ but merely to prevent kxiftrriage. It coidd pkreveut «m|tr- 
^ip^ rtage ow /y "^^j/^ its iurisdictiop . And it did not seek, or pre- 
tend to effect that, whicElt was aware, and must indeed be 
presmned to have known, was impossible. Credit must be / / 
'; given to tire Legislature fdr having understood the first jiriib- \ f 
I cjgles of jpabiiclaw->->ad the Act mugt be expounded oonsi^ .1 
Tj ently w kh ^ose jgthrcjglcsr Where therefore a marriage has V 
I ac^% taken place oict of Britain, it would be contrary to the 
spirit of the statute, and certainly not authorised by the word- 
ing of the enactment, to deprive the issue of a marriage actuat" 
ly hady of the right of inheritance or saccession. I again re- 
peat, that the object of the A^dt was to prevent marriage^ asbA 
not g& dgfiaat^e ri^t of siiocession in parties actiiaMy ^ar- 
TJed, If the marriage ia this case be mvs^id, its illegality must 
Arise from another law, than from a local enactment within 
^e limited jurisdiction of the British Legislature. 
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law cannot be stated; and for a British Parlia- 



ment to attempt to impose, out of its jurisdiction^ 
prohibitions of acting and personal incapacities^ 
upon the subjects of an independent state % espe- 
cially thesona^ o^ fnri>iyi^ P rmrp^ is the mos t 
monstrou s invasior Pot the i^ ^j f^f nati ona^ wiucE, 
sh ort oF violent ITggression upon the lives an d 
pro perties of a people, can be contemplated T It 
18 an absolute impossibil ity. It cannot be ac- 
complisbed ; and I am satisfied, that if all the 
diplomatists of Europe, and all the learned fa- 
culties of Jurisprudence throughout the world 
J be consulted, they will unanimously concur in 
the accuracy of this position, 
^ Let the case be reversed, and let it be sup- 
posed that the Marriage Act had not been pas- 
^sed in England, but that a similar regulation, ip^ 
mrnnis verbis^ had been established in Hanover. 
Would the Ecclesiastical Court of England; upon 
a suit of jactitation, instituted to have set aside 
the marriage of the late Duke of Gloucester, 
have allowed counsel even to re ad the Hano- 
verianenactment, as in the least connected witli 
a marriage legal in the country where it was so- 
lemnized? And yet what is the superior autho- 
rity of the British Parliament? 

It will be thought, perhaps, by jurists, that co-. 
gent arguments have been adduced, which it 
may not be easy to answer, even as regarding 
a succession to the English honours of his Royal 
Highness the present Duke of Sussex. 
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• How will the case be met? The sentence, ft 
will be said,of the Ecclesiastical Court in England, 
will be conclusive evidence of illegitimacy, in a 
proceeding raised by the issue of that connection. 
It will be open, however, to a revision of the 
Ecclesiastical Court itself at the suit of these in- 
fants, it may be appealed against, e.r debito jus- 
titutj and even afterwards reviewed, ea: gratia^ 
under a commission. It is a principle of the can- 
on law that ** sententitia lata contra matrimonium 
*' nunquam transibit in remjudicatam** 

From the case of the Duchess of Kingston it 
should appear, in the opinion of the Judges, that 
in the cases where such sentences have been held 
by the Temporal Courts conclusive, " the par- 
^' ties to the suits, or at least the parties against 
*' whom the evidence was received, were parties 
" to the sentence and had acquiesced under it, 
or claimed under those who were parties and 
had acquiesced/* " Where'* says the same 
opinion, " in civil causes they found the ques- 
" tion of marriage directly determined by the 
** Ecclesiastical Courts, they received the sentence 
though not as a plea^ yet as a proof of the fact, 
it being ati authority accredited in a judicial 
" proceeding by a Court of competent jurisdic- 
" tidn \ but still they received it upon the same 
" principles, and subject to the same rules by 
** which they admit the acts of other Courts/* 
The judgment of a Court of exclusive jurisdic- 
tion, directly upon the point, is conclusive 
upon the same matter between the same parties^ 
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coming incidentally in question in another 
^^ Court for a different purpose. But neither the 
" judgment of a concurrent nor exclusive jurisk 
" diction ) is evidence of any matter to be infer^ 
" red by argument from Aat ju/igment.^* The 
Duke of Sussex was no party to this litigation--- 
he was not beard during its pendency — he was 
at the time of the sentence beyond sear-^and he 
did not acquiesce in it at the time when it was 
passed. 

The Lady also, against whom a lone the suit 
was instituted, was at the mercy of the Crowii 
—depending upon its bounty-rrwhoUy in its 
t)ower — -liable to a criminal prosecution at 
its instance— rand she actually received about 
the time, a pension vfirom the civil list of 
if 1200 *• It should seem "alsOf from the pro* 

* This pension, from th^ deduction9 made at the pubU4^ 
offices, amounts I believe not to iC900 per annum. On^ 
would have thought that those, whoever they might be, en-, 
trusted with the direction of the suit on the part of the 
King, from a regard to the honour of the Sovereign, and 
even from tnottves pf policy, in a cauie 90 novel wA vca* 
portant; especially if they c<mceived the point to be in £19 
vour of the Crown, would have enabled this Lady to ipak^ 
the defence that she might be able to allege. At all events, 
having obtained a decision agreeably to the wishes of the 
King, one would have ^Kpected, that they should have dis- 
charged at once the es^penses, which she bad incurred i:q^on 
this occasion. It i9, I believe usual, even in cases of pri« 
yate individuals, and where a charge is alleged against an 
unfortunate female of having violated conjugal fidelity. Evei)^ 
nn adultress is sent free into the world, dismissed from 
the Court, only under the pressure of ignofmnyand disgrace. 
Yet such was the conduct of thosCi entrusted by his Majesty 
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ceedings themselves, that a fall defence was not 
made; but at all events, evidence competent 
on the part of the issue, is a^brded by the re* 
cords of Chancery, sufficient to prove the fiwjt of 

with the superintendence of this suit, that what would hav^ 
been d one by the agents of a Gentleman powessing only a 
mo derate estate, 'Was on «their> part- wholly, and I will add, 
scandalously omitted. • ^ Posterity will not believe, idthoagb 
a fact too notorious to the present generation, that (in 
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the absence and ivitkotU the knowledge of His Royal Highness,) 
^is Lady — ^herself the daughter of an Earl — ^herself the de- 
scendant of ancient Princes — herself a member of a family 
also sovereign — the consort twice wedded^ as far as rdigion 
could establish tne union, to a Monarch's son — ^was for the 
expenses incurred in defending a dainj, which it was fair in 
ber to assert, and due toher own honour, and that of her chil- 
dren to- maintain — ^rrrstfd^ and[ dragged with ^er infant ^ y ^/' 
soQ^ to thetf comm oa reten tacle* of a -^J^HERi FF's Officer! y>^ V> 

[act >is upon the rcJis of the High Court of Chancery^ 
and while the sufferings of Jane Shore live only in tradi- 
tional remeA^brance, what was endured by this Lady, must f 
continue, until the latest ages, indelibly on record. Whea t 
such facts as these exist .they should be stated — they cannot ' 
1>e too loudly reprobated — and when persons can be found 
thus to abuse th e confidence of Maj esty, they should be 
liunted out, dragged from behind the thro ne, and br anded 
with the infamy, such acts of tyrannical oppression aeserve.' 
le same persons, who could allow the omission of that, 
which the respect the writer of this note so warmly feels, 
on all occasions^ for th<s honour of the Royal Family^ 
induces him the more strenuously to stigmatize, whilst they 
advised the keeping the Duke of Sussex beyond sea, and 
the delay until sq late a period of his establishment, suf- 
fered this Lady to remain in England, with no other provi" (/ 
sion than the miserable pittance above s tated, V 
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the fixreign marriage, and that it was agreeable 
to the laws of the place ; a circumstance not sup- 
posed to be proved^ but not disproved^ in the Ec- 
clesiastical Court* 

I have adverted to these circumstances, because ihef 
bear juridically upon the argument. Under such circum- 
stances, and in the case of a po or, weak r defencel ess woman. 

Ill I III I iVp II — I . ' ^ 

•pposed to the whole power \>£ Royalty, w ithout adequate " 
means to protect her rights, still less to bear th^'dftuf^e of,; 
an appeal, hardly able to maintain her own subsistence-— 
without friendsy c ountenance or si^port— under the heavy 
resentment of the King — and under the terror of an indict- 
ment, involving the punishment ** of total forfeiture of goods 
** and estates, imprisonment at the King's pleasure, and not t^ 
** be relieved even if starving'* — a punishment which some should 
seem inclined to have inflicted, even without a due conviction 
•f the law — and in a case wherefrom the records of the Court 
itself it should appear that evidence was kept back — that un- 
der such curcnmstances*^ single member o f a Bnt imHouseW 

I ^ 1 - I n ' ^ I 

' Peers, whatever may be thought upon the merits of the par- 
ties or the validity of the marriage, should consider the sen- 
te nce pronounced by the Court of Arches to be conclusive , I 
humbly conceive to be impossible. " 

It may be necessary to observe, in order to prevent an im- 
pression which would be as injurious as it would be unfound- 
ed, that in the moments of her deepest distress, the natural 
benignity which so strongly characterizes the Prince of Wales, ^ 
was Conspicuous, in his solicitude and frequent interpoSYtion, * 
for the comfort of this Lady. She experienced attention from 
other members of the Royal Family, and from none more, in 
later periods, than from a Prince distinguished by his person- 
al dignity, delicacy of sentiment, and steadiness of deportment, 
his Royal Highness the Duke of Kent. It may be proper for 
the writer to repeat the assertion contained in the preliminary 
observations, that not an individual, but the printer, has anjp 
knowledge or contemplation of this publi<^^<>B* 
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Such circumstances tend to prevent the con* 
sideration of the sentence as a final and conclu- 
sive bar to the claims of the issue. But there 
exist other, and as many may think, very solid 
objections to this sentence, as evidence at all^ 
against the children. 

As evidence, in what regards the marriage in 
Italy, it is in itself depectivk. The libel in the 
suit charges two marriage ceremonies to have 
tak en place , and it prays of the Court judgment 

nullity, as against both, Tlie Court in its sen- ^ 
tence finds the marriage in England proved^ but 
the,y&c/ of the marriage abroad not to be proved^ 
by what it seems to . consider necessary evidence* 
If then, the existence of a marriage ceremony, 
solemnized abroad, were not established satisfac« 
torily before the Court, any opinion pronounced 
upon a point of law, with reference to such a 
n)arriag^, must be considered extra^jgdicial. Un- 
til the fact of such a marriage ceremony was 
clearly proved, with all the circumstances under 
which it was solemnized, there exi sted po case _ 
calling for th^ judgment of the Court, upon a 
K)int of law. Such a judgment would only be 
an hypot Hetical opinion upon^ imag^inary sup- 
position of facts, not ^ judgment upon a case 
"acliially before the Court. But, after all, it an- 
nuls the marriage, not ahsolutely but only^ar- 
tially^ declaring it invalid, not by the law of the 
Church, nor by the law of nations, but by the 
law of Great Britain, only a part of the British 
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dominions i and not competent to prescribe re- 
guliitions binding even upon subjects in other 
parts of ttie British Empire. 

The case may be assimilated to the sentence 
of a foreign Court of Admiralty, which upod 
a question of neutral property should not de«- 
cide clearly upon the fkct of neutrality, but on-^ 
ly on some local regulation^ or a speculative 
theory in regard to marine law* Would any of 
the able gentlemen accustomed to the lead of 
causes at Guildhall^ at the trial c^ an action 
upon a policy of insurance containing a clause 
of uritf ranty, attempt to set up such a sentence as 
evidence oOKCLUStvjsf As previously observed^ 
the opinion of the Judges in the case ^ the 
Duchess of Kingston expressly states, thae 
«* neither the judgment of a concurrent or ex* 
*• elusive jurisdiction, is evidence Of any matter 
" to be inferred by argument from that judg* 
•* ment" 

11. As to the Earldom of Inverness. The 
successioQ to this Peerage must be determined. 
by reference to the law of Scotland- That sys-i 
tejn has adopted, tp a greater extent than pre- 
vails in England, the doctrine of the canon 
law, especially in the legitimation of children 
by subsequent marriage $ and it is a principle of 
the canon law, that although a marriage be 
invalid, yet if the parties have contracted with 
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each other, or even one of thetti, bona jfide^ 
without a knowledge of an impediment, or in 
mistake of the law, although the marriage it* 
self be unlawful and invalid, yet the issue shall 
not be considered under such circumstances il- 
legitimate, but entitled to inherit from their 
parents. The point has lately been much dis- 
cussed before the Court of Session t. It depends 
principally upon a passage in the works of the 
learned Craig. Should it be ultimately settled 
that the humane principles of the canon law 
apply to Scotch succession ; it should seem that 
the case of the young person for whose benefit, 
without solicitation or the privity of a single in- 
dividual, these pages have been written, (as for 
an interesting youth, who may suddenly be left 
an orphan, without support or subsistence, ex- 
cept from the generosity of those to whom he 
is related), would come withhi that rule. He 
is the issue of parents who sought not to evade 
a law of known and certain operation — who 
met and married in a foreign country, without 
the aid and assistance of English professional 
advice-— who, upon referring to the British Mar* 
riage Act, must have been induced by the ex. 

f The writer of this Tract has been of late occupied in pre* 
paring a legal publication, coipparative of English and Scotch 
Law, in many points of Civil Jurisprudence, with a view to 
assist the labours jof those, who may hereafter be desirous of 
introducing improyements into the several systems, as they jif 
present esistf in both countries. 
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tract of the debates which I have akeady quoted, 
to conceive, that it could not apply to the cir- 
cumstances of their situation— and who, upon 
consulting any foreign jurist, among the learned 
civilians and canonists with whom Italy a- 
bounds, would be fortified in a belief, that any 
I incapacity create d by^ a Britis h sta tute, in the 
I case of a Prince of the German Empire could 
I not be entire, conco mitan t upon h is peraonjn 
I a separate and indepe nden^t state, lbutj>iily: ob* 
Itairi^as to* the contracting of liiatrimony mthin 
uhe limits of its confined lurisdiction— who under 
Buch circumstances married in a pardonable mis- 
take, not in a wilful transgression of the law—* 
whose union might be a disappointment of mar- 
riage, but not a criminal and illicit connec- 
tionr-«ubjecting them only to a privation of 
civil rights, not exposing them to the inculpa- 
tion of moral guilt— entailing upon their issue 
not the dishonour of bastards, but the respect 
which public commiseration will ever extend 
to those, born under the auspices of religious 
rites and not sprung from the hot-bed of vice, 
who if they cannot claim the inheritance of 
honour, will not have to sustain the infamy of 
any ignominious reflection attaching on the mis- 
fortune of their birth. 

III. As to the Barony of Arklow. This is an 
Irish, not a British question, to be viewed, dis^ 
cussed, and decided, upon local, separate, and 
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dbtinct grounds. The question as &r as thii 

Barony is concerned^ but only so far^ must 

be determined by the law op Ireland. It 

may be thought beyond the possibility of doubt 

or controversy, that the son of his Royal High* 

ness will be entitled, not only to claim the Ba« 

rony^ of Arklow in Ireland, but throughout the 

whole united Kingdom, to bear the arms, and 

even the name of GUELPH. The Royal Mar* 

riage Act being a B ritish, an d not a n Irish sta* 

^ yte> it can have no operation "uPa question of 

succession regarding Ireland. The sentence 

of the Ecclesiastical Court in England, if in 

such a case receivable at all as evidence, from its 

nature, and from the language in which it is ex* 

pressed would be a NULLITY. The Barony 

of Arklow will therefore descend, and be held 

by the same sacred and secure title, under which 

an amiable Prince.*, descendant of the un» 

* AH Dukes are Princek I hare alluded to thk ease, from 
its approximation, in other respects^ to the present The duke- 
dom, however, of Buccleug^ would be held good, I conceive,, 
even in England, had it been an English dignity; since I be* 
lieve the patent contains limitations to the heirs of Ae Duchess.. 
The attainder therefore of her husband, could, I apprehend, 
in such a case, not affect the claims of her issue, as thejr would 
have occasion only to name th^ir father in their pedigree, not 
claiming any rightyVom or Mro^gA their attainted parents The 
limitation, I believe, is similar to that in the patait granted ta 
Sir William Howard and his Lady, of the barony of Stafibrd^ 
claimed by the family of Janingham, under which there were 
created §everid esMes tail in: tuoo seoerat dignities^ the law of 
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fortunate Duke of Monmouth, holds the Duke« 
do\i of BuccLEUGH*— under which a noble Lord, 
an English Peer, enjoys notwithstanding a Bri« 
tish act of attainder, the ancient Irish Earldom 
OF Ormond t— ^under which more especially, 
a noble Earl, declared in England by a formal 
decision of the House of Peers incapable of 
succession to the English Earldom of Anglesey, 
holds the name of Annesley, and the honours of 
Valcntja. These are cases directly in pcHitt, 
cases solemnly adjudged, cases from which the 
present cannot be distinguished; and without 
subverting fundamental principles in the law of 
inheritance a^ to the Irish Peerage, of the Barony 
of ARKLOW, and the name of GUELPH the son 
of the Duke of Sussex cannot be deprived. 

This may be a consolation to the party, 
should the claim not succeed to the Dukedom 
of Sussex. The question might be argued with 
reference to the marriage performed even in 
Great Britain; and doubts may be entertained, 
at all events cogent arguments adduced, pro- 
ceeding upon grounds which to many may not 

England allowing no joint-tenancy or coparcenarsh^ of an 
honour. The principle, on which the grant of the patent of 
the Stafford haronj proceeded, was similar to that of the dig- 
nity of Buccleugh, to preserve a peerage to both Ladies and 
to their issue, by any subsequent husbands. 

f It is a most singular comcidence, that the Earl of Ormond 
is also Baron Ajklow, and his motto, Defressvs extoI/LoBx 
ia SiPglishf I>epremdf I am cxaUed^^Debr^U Parage.} 
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yet have occarred, (but of which the author 
of this tract is fully aware), against that part 
of the sentence passed by the Ecclesiastical 
Court, which even relates to that marriage. It 
is sufficient, on the present occasion, that the 
case has been considered, as it arises upon the 
marriage solemnized abroad. I therefore shall 
conclude the present investigation, by submit« 
ting to the review of the readers what it has been 
attempted, however imperfectly, to offer to their 
consideration in the preceding pages, as con- 
nected with the principal question — the general 
validity of the marriage under which these in- 
i&nts have been born. 

In discussing the question respecting the 
Dukedom of Sussex, it became necessary to 
consider the nature and extent of the Royal 

[arrive Act, — to contend that it was noj^ 
the int ention, or within the com pet ence of th e 
JBfittsh l^arliament, to create an incapa city in 
the ffescendants of George the II. d isabling them 
from contracting matrimon y in any forei gn^ coun^ 
try,— ^and to shew that it has not provided a.* 
gainst such an act. To many it may appear 
to have been clearly established upon a review* 
of the history of that statute, of its several claus- 
es, as well as upon a consideration of the funda-* 
mental principles of public law, and of the po- 
litical character with which the British Princes 
are invested, even in their relation towards the 
J3ritish Crown, that it was neither sought by 
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Parliament, nor "possible under the wording of 
the Royal Marriage Act, to annul any marriage 
solemnized in a foreign country. 

Such, it has been shewn^ was not in the view of 
those who framed that statute^ according to their 
own admissions; and even if they had enten* 
tained that view^ they have not drawn its claua^ 
es in a manner, by whidi it can be possible to 
accomplish such a purpose. Tha*e were only 
two courses, if they had entertained the view 
which in &ct they actually disclaimed, that they 
could pursue;' the one is that which I have al« 
ready stated, the depriving the issue of a foreiga 
marriage, from the right of succession in Britain ; 
a matter clearly within the competence of Par- 
liament, if it had contemplated to provide a- 
gainst the effiscts of such a marrriage. The o^^ 
ther would have been to declare the incapacity 
of contracting matrimony, not in the descen- 
dants oi George II. but in the subject with 
such descendants* Had the Act of Parliament 
declared, that no subject of bis Majesty should 
be capable of contracting matrimony with any 
descendant of George XL such an incapacity 
would have followed perhaps the party, upon 
the principle that nefno potest esuere patriam^ but 
the 12 George HI. has created no such incapa- 
city, and it has imposed one only on those, to 
whom it was aware, and of xvhom also it wds at 
Hie time declared^ that it could attach only lo- 
cally in Britain. 
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If any inconvemence have arisen (and how 
it should be thought to exist in a ease where 
it is impossible, according to British ideas, to 
consider the dignity of the Royal Family dia^ 
paraged by a connection, in which will be found 
to flow the blood of ancient British Sovereigns % 
the same blood indeed as that, through which 
the House of Brunswick itself was called to the 
British Throne, it is difficult to imagine,) it has 
grown out of the enactment . itself, and it was 
foretold at the time when it was passed. 

The defect, if such an expression can be appli • 
ed on the occasion, is not in the e^^presmon^ it is 
in the substance of the Act It cannot retrospect 
Hoefy be remedied— it cannot be the subject of 
any declaratory explanation, except indeed to 

* ^ The first Earl of Dunxnore was Lord Cbarles Murray, se- 
cond son of John Marquis of Athol, and of Lady Amelia Stan* 
^^* by whom the sovereignty of the Isle of Man, and the ba« 
rony of Strange, came into the Athol fiunily: Althou^ he 
was the first Earl and brother to Ae first Duke of Athol, he 
was the sixth in descent firom John first Earl of Athol, utcrihe 
brother to JAMES II. KING OF SCOTLAND, and son of 
Queen Jean a Princess of the Koyal House of PLANT A- 
GENET, and great granddaughter of EDWARD IIL KING 
OF ENGLAND. 

<< This Charles first Eail of Dunmore wa9 the sixUi in descent 
from Mary Queen dowser of France, the beautiful daughter 
of Henry VIL 

*♦ By his great grandmother Charlotte of Orange-Nas- 
sau, whose mother was a Princess of the House of BOUR- 
BON, his Lordship was nearly related to several of the 
CROWNED HEADS IN EUROPE."-(^/>rfr/7«^^ Peerage. J 
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cottfinn the validity of this marriage. There i$ 
nothing on which a declaratory act, seeking to 
invalidate it, can operate. It would be in op- 
position to the principle of the statute which it 
would seek to explain^t would be altogether a 
new atad prospective enactment>«-*>it could have 
no relation to any past occurrence-^nor could it 
divest the parties of any existing rights. 

Those rights must be determined by the sta- 
tute, as it stands. Of those rights the parties 
can be deprived, only by an ex post facto law; 
and such a law no Prince, (especially one so 
distinguished, as the Prince Regent, not only 
by a veneration for the constitution, but by a 
spirit of liberality, magnanimity, and by his af- 
fectionate regard to all branches of his kindred) 
would ever imagine or desire — ^such a law no 
minister would be found to propose — and to such 
a law no British Parliament would ever consent 
It would be contrary to all precedent, and au 
atrocious violation of the fundamental principles 
of justice. 

1 have thus endeavoured to advocate the caus^ 
of these infants, or rather to state the grounds 
on which that cause when it shall arise must be 
discussed, if not decided ; and in addressing my- 
self to those, who may have perused with atten- 
tion what I have written, I would conclude in 
the language of that great orator alreaxiy quoted 
in the motto to this dissertation. '^ Totam banc 
'* causam solus peroravi. Ante hoc tempus error 
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<< in hac causa, atque invidia versata est. Si in 
^< aliis parum firmamenti et parum virium veri- 
^' tas habeat; in hoc falsa invidia imbecilla esse 
<* debet. Si quam opinionem antea comprehen- 
^' distis, si earn ratio convellet, si ratio labefacta- 
** bit, si denique Veritas extorquebit: ne repug- 
*^ netis, eamque animis vestris aut libentibus, aut 
*^ aequis remittatis. Non de unius municipis 
** fortunis, sed de totius municipii statu, digni- 
tate, commodisque omnibus, sententia est la- 
tura. Levate hunc aliquando, tot annos in 
^^ falsa irmdia periculisque versatum; qui nunc 
primum post illam flammam, aliorum facto et 
cupiditate excitatam, spe aequitatis erigere ani- 
mum, et paulum respirare coepit. Satis diu 
^^ fltit in miseriis, satis multos annos ex invidia 
*^ laboravit. Nobilitatem illam inter suos, 

*^ I.0CUMQt7£ A MAJORIBUS TRADITUM SIC TUETUR, 
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MS the former pages t confined my obficrvatidns to the 
consideration of the marriage solemnized by his Royal 
H^hness the Buke of Sussex beyond sea, and I Md^t 
to demonstrate by a reference to the Royal Marriage Act 
itself, to the public political character, and to the immtt* 
nities of the British Princes, diat such a marriage is 
not affected by the provisions of that statnte, or with* 
in the scope of its enactment — that it was not in the o« 
riginal contemplation either of the Crown or of ParH»* 
ment, to extend the Royal Marriage Act' beyond the hrl* 
tish dominions. 

The advisers of the biS, it has been shewn, distinctly 
dfasdaimed any mdi intention. They wer6 the fbst td 
dedare that Budi ii proceeding would be iaxptnatkMet 
and they even opposed an attempt made by some to ex^^- 
tend its operation. When pressed to introduce the exy 
pr^ions, ** subjects of the Crown of England," they /* yjif^Q^' 
Opposed the amendment, and in their opposition^&vrfg- 1 ^^ . /J , 
ed the doubt which they seem to have entertained, ii»pect«« X^fn (ixri^\\ 
ing the efficacy ^ of the law t h at they proposed. The | 
whole seems, on their part, to have been cott^cmplated in 
tl^e view merely of intimidation, and dt deterring pfflK 



ties from a proceeding, whidi if adopted cauld not be 
prevented* The pariiamentaiy history of ifae statute con- 
firms throughout this imagination. 

The same history contains much additional dudda* 
dation. It is stated, in the report of the debates which 
I have quoted^ to have been ad m i t ted by several mem* 
bers, that they voted in support of the measure princi- 
pally to gradfy the personid wishes of the Sovereign: 
and it was, perhaps, solely in deference to those wishes, 
that Ministers themselves proposed the measure. How- 
ever that might have been, itmust be assumed that in so 
important a matter, likely to be so vehemently opposed, 
urged so rapidly, and with such little deference to the 
opinions of those, whom under any other circumstances in 
a case of such magnitude and of general interest they 
would naturally have been disposed most tp respect, it 
was the result of mudi previous consideration and de- 
liberation, within the interior of the cabinet. 

It there&re becomes natural to contemplate the nature 
of their deliberations ; which ended in the Royal Message 
to Pailiament, and were the foundation of the Legisla- 
tive procieeding under discussion. 

" The Ministers of 1 772 had to cionsider. First, The per- 
sonal wishes of the Sovereign upon a subject relating to 
his own feelings*— $econdly, What it was wise and eaqpe- 
(lient to adopt and to recommend, upon a principle of 
public policy — ^and Thirdly, What it was practicable »• 
gr^eably^to the laws of public jurisprudence to accom- 

• . .» 

I. As fir lis the personal feelings of his Majesty ex- 
tended, it must be presumed that they had in view sole- 
ly to prevent disparagement, and to maintain a controul 
9yer }us family. ^ The feelings of the Sovereign had re* 
O^y been excited by the marriage <^ his Brother, and 
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by the discovery, ih$t however the Royal {^erogative 
might invest him with a right of approving marriages in 
the Royal Family, yet if any member of that family 
married contrary to such approbation, or without requir* 
ing it, tne marriage itself could not be invalidated* 

IL Upon groiinds of public poliey, some regulations 
r^arding the marriage of the Royal Family were be* 
come indispensible. The Royal Family had bcem expr ess-' ^ 
ly excepted out of the 26 Geo. 2 a"S3. on ttTs'princP' 1 
pie, I should conceive, that they were independent, as sons :Y 
of the Ele ctor, of any British enactment regulating marriage ij, 
-—no other motive can reasonably be assigned for the in-^ J 
troduction of such an exception* They might be mar<« 
ried in a moihent, in 9xsy place, and by afiy minister; even*, 
a matrimonial contract had almost the validity of a mar^r 
riage ceremony — and Showed by cohabitation, would' 
amount to actual matriagem To estabUsh scrnie rcstric* 
tion was, AerefOre, not only of expediency but 




• III. How, under these circumstances» were Ministers to 
SD^coeed? To allow marriage, ddliarring the issue iiit*K^ase 
of dinpanigement from the right of inheritance: or to 
prohibit matrimony itself, as far as the prohibition of Par**/ 
liament wpuld'^ctend. The first otgect would not have 
met the wishes of the Sovereign, and might have intro^ ' 
duced much con&sion in the state. The persons forv 
whose marriages it; was thus proposed tp prescribe r^gu«<^ 
lations, might have made a mom^itary sacrifice of any- 
right of succession upon the altar of love; or in the case- 
of females, have voluntarily abandoned it for Ae enjoy** 
ment of domestic comfi^rt and of public req>ect attached to 
connubial engagements.. ,To have debarred, however^ 
tb$ issu0 under such marriages, frojn apy succession, 
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WM a matter of l)ia most serious impf^tanoa. To ae- 
complith such a dinherison it tvotdd have been necessary 
also to have repealed the statute^ by lahieh the House of 
Brunfwidt holds its title to th^ CrouMy settled upon the 
JELectress DfMager of Shnover^ and the kebre of her body 
being protestants. To have excited a question of such a 
nature, at a time when there existed a ibreigo claim- 
ant to the throne, would have been a measure higUjr 
knpnident J and the parliamentary entail, in finrour c^ thtf 
heirs o( the body of the Eiectress, is a limitation to thos^ 
persons as ftyrejgn and independent Rrinces, not as ta 
^sutgects <^ the British Crown owing to it alle^ance. 

C^^ry^J^ «? ^ Upon fkilure of issue in his present JJ^fojestVy the late 
y / Didces of Gloucester and Cumberland would haveelaimed 

as heirs, not to his Majesty as to tho pm»on last seized of 
the Cvown», but as heirs of the bo^ of llie ESeetress be* 
ing pvotestants. Their rights of su^oessioQ were imie^ 
pendent qf the King, He could by no prerogatii^ ve* 
straining the oiie from marriiige, and allowing it to an* 
* other, give a preference; and thereby defeat or annul 
their contingent remainder, and spem successumis^ under a 
fundamental law of the British monardiys ncN^ eoald 
Parliament itself, without expressly altering the statute, 
settling the succession of the Crown, invest th^ Kin^ 
with such a prerogative. 

In contemplating a prohibitiiNi of marrii^fe^ the Mi^ 
nisters of his Majes^ must have &iind themselves bese| 
dn every side with diiRoultie&i They nmni have been a^ 
ware of all the conaidemtiona stated h\ the {Nreoeding pa^ 
r^gmj^: it ^i^tinctfy qspears that tliey actually *were a^ 
ware, that the King^s sons and brothMs wwejfiol iptof^n 

1^ - • ^ -'ly sij^cts' <^ the Croum. cf ^i^andy tint of '^ x/vere^^ 

^^^^^ ijhreign^ and ifidependent I^^nee^ born under eircumstaneea^ 

.^ 1^ t exempting tliem, \sy the law of 9ati<m»^ even from loeat 

. . ^ \ oitte^noo to tb<^ British Cr^iwni f^d so ccH^vi^iced iftrcro^ 




they of this tmtb, that they q)p06ed the attempt to de-> 
fieribe them in the statute as such subfects. Thejr ako 
knew, that if they proposed a bill without any notice of 
persons married abroad, a general alarm would be eK- 
dtecl upon the continent* • Th^ would have had to es- 

* In the course of the proceedings occasioned 1^ the illness 

^\m Mi^ty, during the last winter, many observations 

were made upon a psper delivered to Mr. Perceval on behalf 

of the Princes* That paper was not thouf^t by some to be 

j udicious, and the word ** protest'* might have been omitted, 

not from any impropriety in that expression, but because the 

instrument itself was not sufficiently formal. The Duchess of 

Savoy entered 9 solemn protest against the act of Parlia^ 

ment by which she was deprived of her right of succestton 

to the British Crown: it was formally notified in a notorial 

act to the Chancellor, and. to the Speaker of the House of 

Commons'. AH the Princes, however, have an interest under 

the entail, created in favour of the heirs of the body of the 

Electress Dowager of Hanover. They have not a right of 

actual enJQyment during the occupancy of the throne, but 

tfiey are autliorised to interfbre as remainder men^ wYnea the 

r^^ of the monarchy aro concerned or endangered. They 

^lould have communicated not with Ministers, who were in 

a manner Jwicti t^eiof but have transmitted their torm al 

PROTEST to both houses of Parliament. 

The principle, however, on which the Princes prooeeded, 
was a principle truly CONSTITUTIONAL. It was ihe 
principle adopted by WILLIAM THE III. It was the on* 
ly principle on which I have always justified, and even af^ 
plauded the conduct of that Prince, and of the daughters of 
King Jaines IL |n ljb0 conduct wbich they pursued at the 
levolotion. With Ike liberty of the subject, the existence 
of the monarchy in 1688 was ENDANGERED. TJ^iey had 
an interest, botl^ public as wet) as private, in saving the rights 
of the people, and Uie CROWN* The people looked to them 
for ^le pr<jservation of both, i^nd should similar circunistanceii 



pect remoDstranoes firom Denmark, from Swedoif from 
Holland^ from Brunswick, from Wirtetaburgb, from all 
the powen' of Europe-— and th^ anticipated that the in- 
troduction of a clause, in the expr€$$ form of a proTO# 
or excq)tion, would hare been hdd equally objecti<»i7 
able 9s an omission, if not more exceptionable, since it 
wQiitd iuye implied .the diaUenge of a right to reguhite 
the marriage of foragn Princes. To have dedarod hf 
express, terms, in the proposed enactment, that they con* 
tebiplaited not the possibility of preventing marriagea be* 
yond sea, would have taught those, whose marriages they 
smif^t to prevent, the means of rdieving themsdves from 
its ' operation real or imaginary, whenever they might 
think fit to withdraw out of British jurisdiction. 

Under these impressions, difficulties, and perplexitiesr, 
they devised the Royal Message, which they afterwards 
cautiously introduced into the Boyal Marriage Act itself]! 
worded in a manner suffident to evince, that the Bri- 




ibreign Princes on the continent, still lesa to impose^cfflr 
't hem a personal incapacity of contracting mamage^ 
^lat tlie British Legislature should have sought to de- 
clare foreign. Princes, b ecause descended of Georg e IL 

ciief agaia occur, I trust the people of the united kingdom 
will find in 'all ages, among the next heirs of the Crown, e-^ 
qual patriotism aod equal spirit/ As long as the limitation of 
the Crown to the heirs of the hod^ of the Eleetress Sophia 
shall subsist, so long will Uiose descendants, whether Prtncea 
•r Peers of Parliament, natives or foreigners,, male or female 
personages, agreeably to precedent, to the usage of nations,. 
and to the ideas of public law as received throughout Europe, 
be entitled to declare their s^itiments de jure, and in equity 
to be beard, upon any point .which may concern the funda-. 
mental rights andprivUeg^ of the BRITISli MONARCHY. 
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Incapa ble of contractini^ matrimony, and that t&eir ma* 
^trimonial contracts should be void to all intents and par^ 
poses whatever^ unlCTS with the consent of the King, sig * 
nified under die Great Seal, and declared in Council^ 
would b e a supposition truly monstroas. To rrfute 
it would be a waste of wor^; but 1 will put the case 
that the Duke of York had not parted with his sovereign- 
ty of Osnaburgh, that he had a son, and that he married 
idiat son without asking the King's consent, either to a 
British subject or to a foreign Princess, heiress of a fo- 
reign empire. Would it be contended that the issue of 
wch a marriage would be illegitimate— should we have 
attempted to refuse an ambassador from such a Prince-— 
or in case of fidlure of issue in the line of the Prince of 
Wales, would any lawyer pretend that such son would 
be deprived of succession to the Crown, as heir of tlic 
body of the Electress Dowager of Hanover? 

Having thus endeavoured to shew, ind^cndently of 
the parliamentary declarations made on the part of Mi- 
nisters, t hat they could not have imagined the prev en-1 
tion of marriage by a descendant of George IL, bein^ a1 
Prince of the £m piret on the continent, I shall endea- 
vour to pursue the investigation of the subject by juri- 
dical aigument 

The title of the Act is of some importance. It is en- 
titled an Act ** for the better regulating the marriages qf 
the Royal Familyi^ not for new modelling the suc cession 
of the Crown. The Royal Message recites the prerogative 
ef the King in tliis respect f: the Message recommends 
to Parliament only the rendering the prerogative more 

f That prerogative is the right of approving^ not of pre- 
venting. Charles IL approved the two matches of his nieces 
in cppontum to the wishes of the. Duke of York. The Judg- 
es found only the right to care and approbutimr 



dKcttt«l*-ihe ParliameDt hm inierted the ncmage in 
^. the sCatote— it professes to porooeed soldy upon th«t r&« 

/ ocmunendatioii — it has adopted its reasoning, admitting 

its expediency, and therefore I oonoeiTe A e statute is to 
be expounded according to diat Messf^^ Inthisposi- 
ticm I am warranted by the case of Lcnrd Petrc, t;« the 
Poitmaster General, decided after a bill of excepti<»i6 
in the Exchequer chamber upon the act regulating the 
Parliamentary priyilege of franking letterSf in which the 
^'To ^t'/h A4^^/ Jndgen hdd certain cay r essions in the preamble refer* 
"^5^ / nng to the pre-existing usage, as authorising them t o. 
decide contrary to clear unequivocaJ words of enactment^ 
contained in the body of the statute *• 












* This case is reported by Messrs. Puller and Bosanquet, 
and also in a distinct publication by the Author. It was a 
question upon stat. 4 Geo. 3. c. 24. entitled ^ An Act for pre* 

/% ^ Tenting frauds and abuses in relation to the sending 9xA 

^ receiving of letters and packets free from the duty of post- 
•• age.** 

-^ The preamble of the statute observes, that " under colour 

^ of the priuUege of sending and receiving post letters by 

'* Members of Parliament, fVee from the duty of postage, 

4 ^ many frauds have been committed,*' &c* for the prevention 

•f such frauds, and ^' to ascertain for the betier guidance and 
** direction o£ the Postmaster General, &c by what persons 
" only, &C. the privilege or allowance shall thenee/brth be en* 
^ joyed and exercised; it is enacted that no letters sliall be 
^* exempt except among other letters, &c. sent from and to. 
'^ places, &c. during the sitting of any session of Parlianient,^ 
** or within forty days before or forty days after an^ sum- 
** mons or prorogation, whidi shall be signed by, &c. or dl- 
** rected to, &c. any member of either House of Parliament." 
The privilege is therefore ^en by this nexv enactment to 
mny member, in the singular, without exception, generally, u- 
niversalty, and Individually ^ it is made to commence before 
Ihe meeting of Parliament, and consequendjr before it can 
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*nie prafidioDs, therefore, of the Royal Marriage Act; 
lipon tbi» general view of the case, must be conaidered 
only as corrobpnitiag ) not as extenduig the Royal pre^ 
Togative, oertainly not as meaping to carrf that prerogaj' ( 
tiv» beyond the Umits of ks own juriadiction , or evat 1 
iiirther than the Crown itself desired in the Message, ' 
which led to this enactmeiit. 

The {Nr^ogatiTe of his Mqesty oonld obtain in regard 
to the Princes as King of Gb^at Britaih, only in th6 ^ 
British dominions. Once beyond, the British territo ry Ci^ Jrt'H ^e^ ^ 
the Princes are exempt from its jurisdiction, and frorti^ u>^ WKdiAu/yv— 
that aiao of a British Parliament, If it were argued that ^^^^i^jViMLr^ in 
n comity eiusted among nations in this req>ect, by which >^ u ^^c^ 

diey will adopt the ordinances of a foreign state as re-> v/ ^ 

gulating the validity of marriage in the case of strangers, 
although contracted within their own jurisdiction agree^ 
aibly to their own constitutions, and although the partial 
ahaill have . obtained by domicile a right to the benefit 
of their laws; (a doctrine which I am not inclined to a3- 

be ascertained whether a Peer will or not take the oaths in 
Parliament, whilst all Peers of full age, Catholic or Protes- 
tant, are previously upon the saine footing, receiving equally 
as such, their writs of summons; and as it; appeared antec^-* 
dently not to have been the usa^e of the ^ Post Office to al- 
low Catholic Peers tp receive their letters free, the Court qf 
the Exchequer Chamber, consisting of eight Judges of £ng« 
land, and Lord Eldon presiding, held by an unanimovis judg- 
ment, that the enacting part of the statute, with the excep* 
tion, was to be construed with reference to the preamblet 
and that th& privilege cts it appeared upon the record not ex- 
tending to Catholic Peers, they were to confine the enact- 
ment, however positive, express, and prospective, to the case 
of those persons only, by whom the privilege bad been antece- 
deqtly epjoyQ4* The case appears to ove to be peculiar^ in 
l^pil^t, 4md applicable to the Boyd MaT^ia « Act;* , j 
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miti) it would not apjdy to the state in which the iiutf« 

riage in this case was contracted and sdlannized. The J 

British Parliament, by an unsocial statute, scfems to have 

\ excluded the Roman state from all amicable relationship, 

I. and has renounced with it (hat intercourse usuidr 

'\ .vsdlin^ between sovereign and friendly powers* Jtjsthe 

l ast country from the laws of wh i ch England has any ^ 

\ right to expect deference to its own local enactments* 

' •* It is evident," says Vattdl, "that, every Prince and 

«< every state has a right of sending • ambassadors, and 

'* to impose it in such a right is a very great injury; tT 

^Y " IS CONTESTING ITS SOVEREIGN DIGNITY. A sovereign 

yfi^ilX, C L €r>^ « attempting to hinder another from sending and recdv- 

A/kxL^ "ifc. W^^ " "^8 public Ministers does him an injury, and offendf 

j^ . <^ against the law of nations. It is attacking a nation in 

/^ ^^^^"^^ ^* OQ^ of ^^ ™03^ valuable rights, and opposing what na- 

^ / ^ / ** ture itself gives to eveiy independent society; it is 

^ ^ " breaking the bands by which nations are united, and 

.« them also." 

Tliat the Princes of the House of Brunswick are in- 
dependent of the British Crown, and personally exempt 
from the jurisdiction of the British Parliament, may easi- 
ly be proved, and might be practically illustrated. Vattel 
Book 1. c. 2. § 9. observes, *^ two sovereign states may 
** also be subject to the same Prince without any de- 
*^ pendence on each other, and each may retain all its 
•* national rights free and scfoereigru The King of Prus- 
<^ sia is Sovereign Prince of Neufchatd in Switzerland, 
<^ without that prindpality.being in any mann^ united 
** to his other dominions, so that the Neufchatelians, in 
" virtue of their franchises, iwoy serve a foreign power at 
«< tofljr *mth the King of Prussia^ provided that the war 
•' be not on account of that principality." 

The Electorate of Hanover is similar to that of Neuf- 
diatel, with this difference only, that although % very 
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modern sovereignty in Germany, it is a more ancient so- 
T^r^gnty in the Royal Family, hdd by them previously 
to their being called to the British throne; and its in- 
dependence is not only acknowledged by Great Britain, 
but expressly declared under stipulations contained in 
British statutes. It is no part nor parcel of the Bri- 
tish dominions, nor is it annei&ed to the British Crown. 
Had it not been (perhaps irrevocably) lost, upon the de- 
mise of the Prince of Wales without male issue, it would 
have devolved to the Duke of York. Could his^ Royal 
Highness, or any of his Royal Brothers, be tried for 
high treas<xi as adhering to the Queen's enemies, or as 
levying war upon her Majesty, by joining a continental 
confederacy and enga^ng in its armies against Great 
Britain? I ajq^rehend not; and in the case of an indict- 
ment, I should like to see a replication to a plea of abate- 
ment stating, that they were sons of the Elector of 
Hanover a sovereign Prince, residing it is true at the 
time of their birth but in the enjoyment of his sovereign- 
ty as such Elector, in Great Britain, and as such his sons 
•claiming, by the law of nations, to be considered as ex- 
empt frcMn any all^jiance to the Crown of Great Britain 
or to its jurisdiction \ 

,* The rule of public law^ upon these occasions, is, this: 
f ' Qmndo duo jura in una person^ concurrunt aqwum est ac n 
«* essent in diversis.** In the 11th volume of the State Trials 
collect^ by that laborious, erudite, and accomplished jurist, 
Mr. Hargrave, among the papers relative to the famous 
case of Calvin, or of those borii in Scotland after the acces- 
sion to the English throne of James I. Sir John Bennet, a 
very learned civilian, cites in his argument a very important 
case; ** That the Earldom of Flanders and Artois were 
«* bolden of the King of France, as Sovereign, by the Duke 
^< of Brabant and Holland, who, within Brabant and Mol- 
lis I^nd,. wa9 a frep State^ The: question was, whether this 
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The law of nations is pait of die law of EnglaiKl: It 
has beeu declared such judiciaUjr by Lord Mansfidd^ it 
is proved to besach by the declaratory Act of Qoeen Aniiy 
passed in pcotecdoA of Mnbassadors. 

^ Duke, having both the dukedom and eaiidoniy and oning 
^ subjection to France only for Ihe earldom, migftt midce a 
** lei^e with the Engltsh for his dukedom, without brea&ii^ 
** allegtance with France: and this being debatBd in the Pap^ 
^ Urnnent lofPamy k was adjud^ -her In^ht, becaase he 
^ held Us dukedom aad the earldom as didimt m km fer* 
** iottf aitd owed no sobjectioa to France for his dMioedom.'* 
Could France have/dedared him or his desoendants general' 
hf incapable oi contracting matrimony 2 

By the statute of 14 Edward IIL it is declared^ that oefb^ 
withstanding the King of England were King of Prasce^-^yet 
the people of England were not subject ta him as King of 
France, but only as King qf England. 

In the contemplation of the Hanover succession, it was 
stipulated that Great Britain should not be engaged in war, 
without the consent of Parliament^ on account of any fo- 
reign dominions, Ireland has been ranked as in the dass of 
what diplomatists have called subordinate kingdoms, a3« 
though declared to have a Parliament of its own, free and 
independent, and accordingly it was held, ii^ Calvin's case, 
that there existed a oommunicaljcHi ef pnvileges between the. 
natives of "bofh covmtries, there being an idefltitf not enly in 
the person but in tiie sauereignsty ef the Kiiig, 

lif a statute, 4th aiid 5th Ann, c 4. The Electron I>ow<^ 
a^er «f Hanever,' €he Serene Elector, (st^ed in «3ie Act of 
Bnnwwick), and the Electorail Prince, and the heim ai ike 
botfy ef the Etectress, were natureX^di and the Electoral 
i^ruioe was made Dnke of Cambridge, "who, afterwards to ^e 
threat dspleasore < ^e Queen, claimed of the Chanoelfier 
ilis writ of summons. The motive oi naturaKzafei^ny in ihiA 
curious Statute, (which seems to rhsnre been penned by a per- 
son wha should have ^een remitted ^o the study af the 4rsl 
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Wh^"" s^yn Vattdt << im the tighU of s Soviti- 
^ ragiv who happens to be in « foreign oountjy» and 
^ bow the maiter of the eountry is to crest him? If ibis 
<* PrisK^ hecaauBto negociaie, or to treat abo«t some 

|H ' «ntti|iii!> in jurisprudaice) is stated li^ be, ** tlmt thy night 
^ fo mo9urt^ to ieoome -aeqtmitded uM theia!m$imd Caaifi- 
f uaion rf this redmii /" Can thwaxdkj be stated equal to \ 

In ^ fceond dame it ts steted, tint it shall not ei^ 
d tie any pemm who shall hecome a Papist, or oaij pre* v 

the Aonian Cathdic fteligionf and that siAch person shall 
not engoy aajr 6om^ or advantage vxAft the Act. To eon* 
atrue* this Statnte infto a mijectum of a Sovereign Prince^ 
w;iU not be attempted bj any lawyer. If it should, I shall 
fenre it to G«r««D jyriiU to defend Ae faonoor of die v^ 

House of Brtmswick, and to prove, that by such a degrada- 
tion, and by smkfecimg Ihemselves, without reservation, and 
pot in respect of any office or territory, to a fiweign pover^ 
in the cnntempiation of m efient wfaioh might not have ocur- 
sed; they 'did not forfeit all tiieir rights and prtvOeges isk ^ 

Geonany^ as Sovereiga Princes of the Empire, and render 
IhffOTwhres incapable of trananuttiog to Iheir . issue, by asqr i^ 

soveongn allianee, heritable blood ! 

• Ibj a claose in the tseaiy condboded at Munster l&iS^ 
winch allows and confims to princes the liberty of contract- 
hig fllHianiBes wi& foseign States, there is imposed a reatric-* 
lion wi^ isapeot to aueh as .may be contrary to their .aUegi« ^ 

anee ao the Emperor and tbe German body. Ijhe fnunecs of 
the Englidi Statute of Naturidization idiould have dectaned, 
as to die Elector and the other parties, ^* that they should 
be entitled to all rights, privileges, and immunities in Eng- 
land, JBA s£ tb^' :had been horn within the dominions of the 
** BritbhOown, any law, ^o. to the contrary notwithstond- 
^^ iagf^ and they jshoold have omitted all mention of mbjfecU 
and Ugmuce* These ^ivords, however, are •introduced into 
the Statute, and it appears that the Aot was formally noti- 
fu^ to the Elector, Constderinff -di^ difficulties 
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^ puUic aflhtr, he is, doubtless, to enjoy allike rights of 
'* ambassadors in a more eminent degree. If he be ocHne 
*^ as a traveller, his <%nity abstractively^ and the regard 
** due to the nation which he repiesenta and governs^ 

by that Prince, in obtaining a recognitioD of faia Sovere ig n^ 
as Elector, it is remarkable that notice should not have been 
taken, by his opponents, of this drcumstance* We are in 
England good special pkaden, and equity dramghismen; we 
understand well the law of evidence, axid nisi prim; but we 
are <oery had civiUani. We pen our Acts strangely, and oftem 
anintelligibly even for Scotland, but still more awkwardly i^ 
matters relating to die other nations of Europe. 

In the history of the German Empire, it should seem es> 
aential to an enjoyment of privileges as a Prince, that the 
party should become one of its vassals. The first case upon 
the subject is that of the dukedom of Brunswick in 12S6 >^ 
Henry Count Palatine of the Rhine, son of Henry the Lion, 
and heir as to half the estates of Bmaswick and Luneburg,* 
died without issue male; Frederic H. bought of his two 
daughters their claims upon his estate. Otho, the younger, 
the only male remaining of the blood of the Giielphs, anxious 
to preserve the entirety of the family inheritance, entered 
into an ' arrangement with Frederick, by which he surrender- 
ed to the Emperor all his own rights to these countries, and 
thereupon they were created a Duchy and Principality of the 
£m{»re. He received tliem as an immediate fief of the Em-* 
pire. The succession was- enlarged in fivour of femaksy 
and he was declared capable of holding hereditary (jffices* 
This was done 'Mi the consent of the Princes^ and of the States 
assembled at Mayence. 

It appears however, .ia later times, from the Memoirs 
of the House of Brunswick, written by Rimiu% page S9I, 
that in 1680, Ernest Angustus, on succeeding to the prin^ 
cipality of Calenburg, ** put a stop to the pernicious custom 
** which had hitherto prevailed in his house, of dividing and 
^ 'eantling out ihe damiaions belonging to iU This custom 
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^* shelter him from all iiuulty entitle him to every kind 

■* . of camplaJMUice, fiiendliness, and regard, and ex* 

*^ £XFT HIM FBOM ALL JURISDICTION*" The Same au« V 

thor, treating of an ambaaaador^s house and domestics, 

obeerveBy *^ die ambassador's consort is intimately united ^ 

«< to him. The regard due to the ambassador commit* 

*^ nicates itself likewise to his children, who also par* 

*^ TAKE OF HIS IMMUNITIES." Could an ambassador, ^ 

contracting matrimony, be obliged to conform to the 

local regulations of the country in which he resides, as ^ 

the representative of a Sovereign Prince? It will, I am 

sure, not be necessary for me to prove his exemption $ 

«nd I might ask, how could such a personage ie seroed \ 

with a citation from the King^s Ecdesiastical Courts? 

Under these impressions, therefore, doubts may be en-^ 
tertaine d res pecting the efficacy of the Royal marriage ^Y^qix Viy 

xt. even m Gfreat Britain: and indeed other irrounds • 
1 exist {or entertainii^ such doubts in reference to this mar%i 
;• riage. Those who framed the Act seem to have en- 
"^ tertained actually such doubts; and it is impossible not 
to notice the cauticm manifested on this subject, ev&t *" 

in the Royal message, a paper whidi, as before observed, 
must be {Nresumed to have been penned with more than or- 
dinary care. The aiessaoe itself does not pretend that 
. it is in the power of Parliament to preve nt such marriages, 

** heentirdy abolished, by firmly establishbg the right of 
*^ primegen ure in the House of Brunswick Luneburg." It 
appears, however, Xhat this was done with the concurrence 
#f George William Duke of Zelle, his only surviving bro* 
ther. It should seem further, that it was necessary to pro' I 
mire the consent of the E mpire^ since it is stated, " the right/ 
of primogeniture establishea m the year 1680 in the House 
ef Brunswick, was at the same time confirmed, and all par- 
titions that might be made hereafter of the states of the £lec« 
torate^ were di^lared to be void/' 
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Imtoiii7to*<^rif*thepenouwliomhdeacribe& Why, 
it will nsturally be asked, mttdie cRprcHkHigwaniiiitro^ 
dnoed; an expressioo whidi denotes any thii^ Ini ikt 
ffmer qf prevention^ and irfiidiy at a{iplied gcnerallf 
without qualificadon to the vary act of narriage how 
erer wise and prodent, and howewr advanced the p^itj 
iDi^t be in years, was (nreposterous; why also was th^ 
message adopted as the preamble of the Act itself, if botili 
the Grown and Parliament were not aware, that abso* 
lately Xo prevent marriage was imposaiUe, without a 
anbTendoD of established principles; and if they did not 
conceive that they were passing what, if duly eouunined^ 
would be found to be unavailing, but what it was exr 
pedient to enact, although merely in terrorem i 

From the contents of this message, three important 
fioints are clearly deducifaie* 1st, That the Crowm 
although it wished that ^* the right of approving all jnstr- 
^ riages in the Royal Family might be made eflfectaal,'^ 
and that the ^* defect of the existing laws might be sup- 
^* pUed by some new provision," conceived,, neverthei- 
Jess, the possibility only ** of guarding* the' objects of 
Ihe dettred statute irom marrying without such consent, 
not of preventing absobdefy sudi marriages*— 8d, That 
^ by prcqiosing to Parliament an omission of provision 

for all sudi cases as at the time could possibly be contem. 
plated of marriages contracted abroad, however im- 
portant to the honour and welfare of the Crown, it wais 
not the desire of the Crown, nor thought possible on 
its behalf, to aflect marriages contracted beyond sea, 
although they might concern the king's grand-children^ 
and by possibility even ike next heir to the British 
^^ Throne *. — 3d, That it was not the wish of the King to 

* The reason givm by Ministers in 1772, that the issue of 
Princesses married into foreign famUks (not Princes) wquI^ 
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accomplish any change in the established sncoession of 
the Crown, or to debar the issue of parties in the case 
of marriage actually had, of their rights of inheritance, 
either in Great Britain or elsewhere. 

This is the only sense in which it is possible, con* 
aistently with reason, to construe the Royal Message. 
As Sovereign of England, the King canilot be 
thought by an insidious message to have sought to 
entrap Parliament, and to induce it tacitly to annul, 
if it were possible by implication, the act for the limi- 
tation of the Crown to the heirs of the body of the £- 
lectress Dowager of Hanover—or to defeat the claims 
of his own collateral relations, under the entail ere* 
ated by that solemn enactment. As Elector ov Hav 

OVER, HE COULD NOT ALTER THE SUCCESSION TO THAT 

Electorate — a matter to be governed by the law not of 
that state, but of the E mpire; and iii that character 
he would have been bound even himself, as Elector, to 
have remonstrated against any attempt made by George 
III. as King of Great Britain, with the aid of a British i 
Parliament, to establish prohibitions respecting the mar-n 
riages of his own Sovereign and indej^d ent family.* f 



follow the right of tlieir. father, is true, but not an answer. 
The statute of Queen Ann declares, that the heirs of the bodg 
of the Electress shall be considered as naturalized^ 

♦ Although the Electors of the Empire are invested with 
full sovereignty, they have no power to alter except hyjanji^^ I 
ly pacts, o r by what are called in technical language, transac' 
tions, the succession of their sovereignties and domini^ps, and 
not even by such pacts the Electoral dignity. Thi^y are .on- 
ly tenants for life, or to use a Scotch denomination, lif^-renters 
of their principalities. They can establish within their do- * 
minions^ with respect to their families, no incagficities ot 
contracting marriage, similar tolthose declared in the Britishj 

c 
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Such being the true sense of the message, it cannot 
be necessary to argue further at any great length, upon the 
operation of the principal clause in ihe enactment of 
this statute, especially since the legislature has made the 

Royal Marriage Act. The idea of such an authority is incon- 
sistent with the rule of succession, as established by the funda- 
mental laws of the Germanic Constitution. If capable of 
enacting such regulations they could give a preference, and 
disappoint the order of succession. The rule of inheritance 
is established by the Golden Bull, and the rights of the Prin- 
ces are further extended and defined by the treaty of West- 
phalia, 1648. Neither of those acts invest the Princes with 
any powers of altering, by laws regarding marriage, the es- 
, tablished rules of succession. It was attempted by^Charles 
VI. under letters patent in 1727, to give a right of succession 
to the children of Duke Anthony Olry of Saxe Meriunugen, 
who had married the daughter of a Hessian Captain. The 
diet decided the patent void; and indeed it is an article in 
the capitulation of that period, that no such attempt should 
be made. The Princes themselves were equally incompetent 
to create such privileges. — Vide the C(ise of the Duchy qfDeux 
- Pmts, 1726. 

The Golden Bull declares the rule of succession to be as 

follows: 

^ ** Statuimus ut postquam iidem principes Electores secu- 

^f/^ct^ ^^^^** lares, et eorum quilibet esse disierit jus vox et potestas 

Q ffJ/ " electionis predictae ad fillum suum primogenitum legitimum 

fPi^Ci'^r^ ** laiqum; illo antem non extante ad ejusmodi primogeniti 

*/ primogenitum, siniiliter laicum, Wbere et sine contrudktione 
**\tipispiam devolvatur, et talis successsio in primogenitis et 
** heredibus principum eorundem in jure, voce et potestate 
" prenissis, perpetuis temporibus observetur." The Golden 
Bull ^80 contained regulations regarding regency during a 
minority, not allowing the Elector as it should seem^ and was 
afterwards contended, to appoint a regent. See also c. 20. 
^ unipne principatuupi electorum, in, which it is declared. 
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message the sole foundation of itd proceeding, recognis- 
ing the truth of what is alleged in the message, and 
declaring that ** it was tkdroughly convinced of the wisdom 
and expediency of what his Majesty had thought JU to re- 
commendupon that occasion.^* 

In construing the enacting clauses of tliis statute, we 
must keep in view the object sought on the part of the 
Crown in desiring this new provision; and we must 
n ot carry thaL- Ponstruction beyond the import of that 
desire. The Message seeks only a local regulation] 
muL warns Parliament against an extension of such 
regulation^ however wise and expedient, beyond the 
British dominions. 

The following may perhaps be thought a consistent 
and illustrative paraphrase of the message, and of the 
enactment; ^* Secure to me," says the King, *^ my right 
*' of approbation at home, with respect to those of my 
^* family, who are living under my own ro(^, but who 
<< set my wiU at defiance, and chum, by the existing 
<' law, a liberty of marriage not enjoyed by the meanest 

of my subjects— supply» in this respect, by a new pro- 



«« 






quodjtts^ voXf cffidum^ et dtgnitas^ alia quo^jura ad quern li^ 
bet priHcipatuum eorundem spectantia, cadere non possunt 
** in alium, prster ilium qui principatum ipsum cum terra vas- 
*^ allagiis feudis et dominie, ab ejus pertinentiis universia di- 
<* noscitur possidere." Although not only electorates but 
other states in the constitution of the Germanic body, under 
the several capitulations, were invested interiorly with full so- 
vereignty ; yet they were all equally bound to the observance 
•f certain fundamental laws, which they could not abrogate. 
The leading features of those kws were the descent of the 
sovereignty to males in the exclusion of women, the depriva- 
tion of children by an unequal marriage from the right of 
territorial inheritance, aad the integrity of the state from par- 
tition or dismemberment. 

c 2 
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•* vision, the defect of the law as it exists; but respect 
** the pivUeges of my family abroaJL Regulate for Bri- 
^< taiiiy but not for the Continent $ and cautiously ab- 
^* stain from any course which might induce the idea^ 
'* that you meditated an invasion by your enactments 
*^ of that independence, which out of Britain we all 
<< claim as members of a fi>reign Sovereignty, and of 
*^ which I cannot deprive my family, even if so dispos- 
*^ ed. Disturb not the fixed order in the succession to 
^^ the crown — seek not to establish pains and penalties--^ 
*^ inflict no deprivation of inheritance — impose no dia» 
*< ability even on my grandchild, if bom abroad, al- 
'< though the next heir to my crown, and degraded by 
** the most dishonourable alliance, married even to a 
'< minstrel or ballad-singer. I cannot allow ^^oii to med- 
<< die with the manag«nent of my family abroad; I re^ 
^* serve that to myself, and it is subject to other law&; 
'< I only want your assistance at home, to gttard my 
*^ &mily from marrying without my consent. I leave to 
^^ you the means of securing to me my rights in Britain ; 
** but / cliarge you not to interfere with my indepen- 
" dcnce on the Continent." 

Tlie King declares this, and the Parliameiit replies, 
*< Sire, we have taken this matter into our serious con- 
** sideration — ^we have attended to your recommendation, 
and we have sought to accomplish your wishes — ^we 
have regarded the independence of your family, and 
we have taken care, by adopting the language, as 
used by your M«^esty, to prevent the possibility of its 
•* being thought that we pretended to prescribe regula- 
** tions for the marriage, on the Continent, of any 
" members of your family, who, we are aware, are, 
abroad in no respect subject to our jurisdiction. We 
have not done this by the introduction of a formal 
proviso or exception, which would have imphed, that 
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*^ if omitted the statute would have operated against 
*< them^ and have appeared to claim a right on our 
part q( future enactment against their liberties. We 
leave to your Mi^esty the ordering of your family, 
and it will be with yourself, in your wisdom, to per- 
mit your sons to travel in foreign parts, or to restrain 
them from quitting the realm. We have splendid 
establishments for education in Britain. By being 
brought up at our English universities they will find 
thdr rank in the State; they will imbibe, even in aca- 
^* demic habits, the true spirit of the Constitution — ^they 
" will form intimacies, not with strangers or persons of 
inferior degree, but with British nobles, and with 
those fit to move in the circle of their society. Mutual 
regard will thus arise between themselves and th^ 
British nati^i, and prejudices, so long entertained, 
will be eHectually removed;, we will also vote them, 
hereafter, princely revenues, .to which, as an appan- 
age, your- Majesty may add considerably from the 
revenue of your foreign dominions. We might have 
** made a new limitation of the Crown; we might have 
enjoined them abstinence from certain acts, under for« 
feiture of their rights; but such was not your Ma- 
^* jesty's pleasure or recommendation. We have guard" 
*^ ed them as well as we can, but to prevent their mar- 
riage against your will is impossible; we could only, 
have disinherited, by a new h'mitation of the Crown, 
** their issue. We wish your Majesty justly to discern,^ 
** that we could not deal with your sons as his Most 
♦« Christian Majesty with the Princes of France sub^ects^ 
•' solely of the French crowninor could we enact in their 
regard regulations and prohibitions, which would 
have bound in England and throughout the world 
** the issue of Queen Elizabeth, or at a later period 
** of Queen Anne, subsequently to the Union with Scot- 
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** land. We have done, however, all that we .eonld, 
** 8ft a means of deterring your femily from manyini; 
*' without your consent; and we have declared them 

incapable of marriage — th^ incapacity, h ow ever, c an 
•* attach at any rate cMily whilst l<x:flly in bntain; but 
" they may claim, h ereafter, in a Court of L aw, d ieir 

independence of that enactment. They may insist 



* upon their immunities as foreign Princes. Upon 

* principles settled in the law of nations they^^^ 

a marriage solemnized in your 
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even maintain^ that 
" fiwn pn]flgi> ia to h e held as aol^nized in HanoTCT 
itsglL The Judges themselves may be compelled to 
** declare that construing our statute with reference to 
the established law of Europe, to the character of the 
parties, a nd especially to your own reccMnmaidation 
'** which it recites, neither by the law of nature, of 
*< God, of society, nor even of Parliament itself, can it 
be csgpomlded as invalidating matrnnony , or as creat- 
ing di sherison in any member of your fiunily, in 
tne case of a maniape so lemni zed actu ally, or in le- 
** gal contemplation^ within a tbreign coun try^ We 
*' have, in this respect, acted consistently with the te- 
** nor of our conduct ever since 168&. We have been 
** anxious to prevent the marriage of those in the order 
*^ of succession of the Crown with Papists; but we were 
*^ aware that this could not be accomplished, and there^ 
<< fore we have declared such persons incapable of sue- 
** ceeding to the Crown, limiting the succession only to 
*^ such as may be Protestants. Had we conceived the 
** possibility of preventing marriage abroad, we should 
*^ have declared such marriage with Papists null and 
" void, for our own security, and the certainty of right 
" in the succession of the Crown; but we knew, that 
** absolutely to prevent marriages, in such cases, was 
" impossible. Our present Act cannot have greater ef- 



*< £ect We present it to your Majesty as all that we 
^^ can offer, valeai quantum valere jx^est. We have 
** not been able to avoid shewing its inefficacy upon the 
^* &ce of the Act itself, but we have left it to be dis- 
^ covered only by the inquisitive eye of lawyers. We 
** have not proclaimed it openly to your family, or in- 
*' structed them in the means and arguments by which 
*^ it may be proved to be inadequate to prevent their 
*^ marrying abroad, even if such had been, which it is 
*^ not, the desire of your Majesty, as expressed in terms 
^ sufficiently intelligible in your Royal recommenda* 
« tion." 

It appears from the debates upon the passing of this 
Act, to have heea admitted by Ministers, that part of 
Ae statute, especially the third and last clauses, was con- 
templated only in terrorem; at all events, it should seem 
the only true and consistent mode of construing this 
Act of Parliament, to read the first enacting clasue, as if 
after the words, <* shall be capable of contracting matri- 
" trimony,'* were added the qualification ** within Great 
*^ Britain.'' It is a natural implication in a clause which 
so cautiously avoids even the appearance of regulating 
marriages that may be contracted abroad — ^which clear- 
ly refers only to marriages solemnized in Great Britain, 
since it prescribes solemnities that can be observed only 
within its locality — ^which, without express words of 
extension to parts beyond sea, cannot be understood to 
involve such a comprehension, agreeably to received 
rules in the exposition of statutes, and which cannot 
bind British subjects, generally, throughout even the 
British Empire itsel£ It could not establish any incapa- 
city of contracting matrimony, on the part of Princes, 
in Ireland; and upon the same principle, on which the 
marriages at Gretna-Green are held to be perfectly valid, 
although ccmtracted witliout the intervention of a cler- 
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gyman, a lloyal mairiagc solemnised in Ireland must 
be equally available; as being tbe lawfiil exercise of a 
natural right, in a territory where the qualification of the 
Royal consent) first had and obtidned, is not i^uired by 
the local regulations of that territofy, or by any gene* 
ral law of the state, as essentially necessary to the validity 
of the marriage contract* It is impossible to dis- 
tinguish the one case from the other, and it would 
be equally impossible to conceive an incapacity con- 
comitant upon a person in a third and foreign country, 
which does not attach upon him generally in the do- 
minions of the Crown, to which he may be subject. 
An incapacity only local, and prevailing only in a parti- 
cular district of the country of which an individual ia 
generally a citizen, cannot become universal and conco- 
mitant upon his person, throughout the world* The 
idea is manifestly absurd, and the opinion in the sen- 






p tence pronounced upon this subject by the Court of 
^ Arches, must upon consideration b( 



upon' consiclcration be thouffht to be as 
maniiestly ^erroneous, at all events, ''in its «iect — ^as 



connected vvith the law of inheritance, perfectly hugar 
tory. 

When a state has not over a citizen plenum domi- 
iUum^ it can create no incapacity of contracting mar- 
riage out of its own jurisdiction. It can proceed only 
by debarring the issue of a marriage from a right of suc- 
cession to pr<^>erty, within its locality. The right of con- 
tracting marriage, and of succession to property, are 
established upon separate grounds: the one is a right of 
nature, the other merely of positive institution. Mar- 
riage may be allowed, and succession denied; but in the 
absence of deprivation, established by express unequi- 
vocal enactment f the right of succession in the issue is 
engrailed and consecutive upon the marriage of the 
parents. Heirship results firom marriage, unless the law 
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of the State shall expressly and precisely otherwise or- 
dain; and those States which have wished to create the 
incapacity of contracting marriage by positive enactment, 
aware that it can prevail only within their own terri- 
tories, will generally be found to have declared the issue 
of such marriages incapable of succession. It is in the 
power of the State to enact regulations for the mar^ 
riages of its subjects out of its dominions. It may for* 
bid the intermarriage of its subjects with foreigners, or 
with persons of a different persuasion in religion. But 
such ordinances before they can operate, both to pre- 
vent marriage and create disherison, must be express, 
dear, and unequivocal — they must be the general law of 
the WHOLE State. 

The law of England is peculiarly jealous of the alle^ 
giance which it claims from all those, whom it considers 
to be its subjects, and will claim it even from the cir- 
cumstance of accidental birth; but it is not the genius of 
our system to impose upon them restrictions, in the ex- 
ercise abroad of natural rights. Our law, both public 
and domestic, is a law of liberty; and in the articles of 
marriage no such restrictions whatever are imposed up- 
on its subjects beyond sea. They are specially exempt- 
ed, ex majore cantelaf firom the operation of this Mar- 
riage Act, and as Lord Mansfield expressly declared 
upon the bench, the law of England " is liberal in 
" this respect." It leaves marriage to be regulated by 
the general rule applicable to other personal contracts, 
the law of the country where it may be solemnized *, Such 

* Having adverted in a former note, to the cases ofdispar- 
agement, it may be proper to make some observations upon 
that point, as applicable to this connection. Even if it 
should be thought to exist in this case, with reference to 
any question of German inheritance, it will not defeat the 

D 
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miust ever be the rale oTa great and oommercial oountrj, 
irbose citizens are dispened onrer all qnarteri of tbe 
globe, frequently setding in the remotest regions of tbe 
world. 

validity of the marriage contract. In the law even of 6er« 
many, dispamgement excludes the issue only Iran isadt^ 
not from dyil succession. 

The law of deprivation from feudal inheritance iqypears to 
have existed in the 12th century, and to have continued 
until the late subversion of the German Empire. It is 
not easy, however, to define by what it is constituted. In 
Mr. Pfeffiel's work, it is thus described: ** On appelle ainsi 
** tout manage contract^ par des personnes, dont la con- 
** dition est essentieUement diff(§r«ite, comme d'lm homme 
** liAre avec une esclave, ou d'un Prince de PEmpire aveo 
*< une Bourgeoises ou meme avec une nmple denunsdle?* 

This definition obviously does not apply to the co nnection 

and it should seem that a difference 

is to be taken with respect to (rermany itsdf, between al- 
liances formed toi^Atit, and mthoiti the Empire. Cmnmon 
sense must place the power and grandeur of the House of 
Norfolk, or Hanulton, in the diet of the British Empir^ 
beyond that of petty German Princes, some of them not 
able to subsist upon the revenues of their territories, and 
compelled to seek service under a neighbouring Sovereign. 
In Germany principalities are so abundant, that the re- 
striction of marriage, in respect of feudal inheritance, to the 
issue of blood mutually sovereign, is no more than if a 
Peer of Britain were compelled to marry only in the order 
of nobility. Out of Germany the same strictness is not 
required. The Queen of George I. was the daughter of a 
0£lTt<^^>o^^^ ^y of the House of Olbreuse in France, married to George 

William Duke of Zelle. The true consideration, perhaps, is 
whether the party belong to the order nohUitatu ndnoris, 
out majom. Where in a distmct country the sons of 
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• The law of Scotland^ in its present system, is equally 
Kberalj but in its regard to the locality of marriage, 
in the article of inheritance, it will, to a certain degree, 
accommodate its own institutions to those prevalent in 
foreign countries. It has been already stated, that illegi- 
timate children are legitimated by a subsequent marriage 
of their parents, provided the parties have (from the 
period of their birth) continued free and cc^able, at all 
intermediate periods^ of intermarriage* Should, howe« 
ver, such marriage take place where the doctrine of the 

the Sovereign, and foreign sovereign Princes, accept titks of 
nobility f there can be no disparagement in marrying persons 
of that class. This may be proved by ancient writers. 

In Guillim's Display of Heraldry, 1632, page 424, it is 
observed c^ the dukedom of York, " That of elder times it 
** was but an earldome, and yet then was an honour of such 
** high esteem, that it was annexed to the Crowne, as ap- 
** peareth by King Richard the First, who having conferred 
** the title of that county on his nephew^ Otho Duke of Brun- 
** smcke^ the Yorkshire men repined thereat, saying, they 
^* would yield no homage to any but the King, until such 
*^ time as they might speak with the King, and see him face 
" to face;'' upon which, it appears, the earldom of Poictou 
was given in exchange. 

. The same author, page 460, says, ** The title of Earle is 
** very ancient, the dignity very honourable, their calling 
** being in signe of their greatnesse adorned with the lustre 
*^ of a coronet, and themselves ennobled with the stile of 
*' Princes." 

In deciding upon a question of inequality with respect to a 
marriage contracted with a foreign lady, I apprehend a Ger- 
man feudalist would be disposed to regard the general estima- 
tion and practice of a foreign country. It is a maxim of hon- 
our in England, that all Peers are equal, (omnes pares pares) 
but by the King, Earls are styled cousins; Barons only vxU- 

behoed* 
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canon law in this respect is not received, the legitima- 
tion is not held to take effect, and the son bom after 
the marriage will alone succeed. It may be propo: to 
observe that in former times, previously to the Union^ 
the Scottish Parliament was in the habit of prescribing 
regulations for the contracting of marriage, by its sub- 
jects beyond its territories. l%is was done by express 
enactment, prohibiting the parties from marrying in 
England or Ireland but agreeably to a prescribed mode, 
not invalidating, however, such marriages, but only im- 
posing penalties upon a transgression of its r^ulations. 
fwhere it has created absolute^ a personal incapacity of 
{marriage, it has taken care to deprive die issue, by ex- 
press enactment, from the right of inheritance. Tlius 
"tKe Statute of 1600, which renders an adulteress inca- 
pable of marrying with the adulterer mentioned in the 
proceedings under which she is divorced, declares that 
the issue of such a nuu*ria^e shall not succeed to either 
parent 

In the former Publication I have been led into, a sin- 
gular error by the Court Kalendar, supposing the Duke, 
of Sussex to be a Peer of Scotland and also of Ireland. 
1 had conceived, that the Articles of Union had reserved 
power to the King of creating such peerages, in Seivout 
of his own family, as a mark of honour to each country. 
Uix>n referring, however, to the several Statutes, I find' 
there is no such reservation. His Royal Highness, it 
is true, is Earl of Inverness in Scotland, and Biaron of 
Arklow in Ireland; but he is not properly a Scottish Earl 
or Irish Baron. These dignities are peerages of the 
United Kingdom. 

By what rule is the succession to the^e dignities, to be 
decided? The question is novel, and the case differs 
juaterially from that regardbg the inheritance of land. 



29 

The latter must always depend upon the law of the place 
where it is situated; but peerages created subsequent to 
the several Unions with the two Kingdoms, are declared 
to be, by that with Scotland, of Great Britain; with lie* 
land, of the United Kingdom. The law of Scotland dif- 
fers essentially and irreconcileably from that of Eng^ 
land, with respect to Intimacy, and to the right of ii>- 
heri.tance. Persons can succeed who are held illegiti- 
mate in England ; and those, whom the law of fjigland 
would allow to inherit, are expressly excluded by the 
law of Scotland. A person may, defacto^ be legitimate 
in Ireland, and not so in England. 

How, un(}er such circumstances, is the inheritance of 
the peerage to be regulated? There appears to me but 
one mode: allpwing the succession according to the 
law of the place n^uned in the patent The King in 
granting a dignity must be presumed to be acquainted 
with the difference, which prevails in the law of descent. 
Wh^n, therefore, a place is described in the grant, it 
must be held as the indication of the Royal pleasure by 
what law it shall descend, and by what description of 
heirs it shall be enjoyed. The Articles of Union have 
not provided for such a case; and it appears to me that 
it is only by such a determination, in the absence of all 
such provision, the difficulty can ever be obviated. The 
Articles of Union do not preclude the King expressly 
from making Peers ^Scotland; Xhey only exclude, by 
triplication^ those who may be so made, from the exer- 
cise of certain local privileges, investing them, however, 
with more extensive rights *. A Sc(^man made a Peer, 
under a title of dignity from a place in Scotland, with 

* How would a grant from the Crown^ of a Scotch Peer* 
iige be construed; as nuU^ or as of the United Kingdom? 
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remainder to his heirs male, has a right to dahn of' 
the Imperial Parliament that it shall descend to the 
peracm whom the law of Scotland designates as such hdr 
male; and the person answering in Scotland that de- 
scription should seem entitled to claim c^the Crown his 
writ of summons, as the person whom the King has 
designated in the limitation of the patent It dioidd cer- 
tainly seem that he has as much ri^t to daim that he 
shall not be disinherited by the local law of England, a9 
the son of a notour adulterer, bom of a marriage with 
an adulteress soleoinized in England, that he shall not 
be disinherited by the local law of Scotland, in respect 
^ of a digni^ described of a place in England*. Tlie same 
reasoning will hold with respect to dignities described 
of a place in Ireland. If this be not adopted, it maj 
happen that no succession of a dignity can take place. 
One son may not be able to succeed, because he is not the 
heir in the contemplation of law in England; and the 
other because he does not answer that description in 
Scotland. How can this difficulty be reconciled but by 
the rule which I have suggested ? 

With these Observations, reserving a right of future 
discussion as to the legal effect of a marriage in England, 
declared in fade ecclesi(B^ in a parochial churchj after & 
proclamation of bannSf (a proceeding not required by 
law in a Royal marriage, and therefore the more solemn, 
a proceeding which gives notice to all the world to express 
their dissent, and which concludes eveti the King himself^ 
in the case of other minors^ although actually under his 
guardianship exercisfd through the Lord Chancellor) affect- 
ed only by a Statute, from the peculiar wording of which iff 
is doubtful whether the declaration of the Royal consent, 
under the great seal^ be essential.^to the validity of a 
marriage — I leave the matter to the consideration of the 
professional reader. I have been content with invesli* 
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gating the effect of a marriage abroad^^with endea- 
vouring to demonstrate that to such a marriage the Sta- 
tute under review was not intended to extend — does not 
extend — cannot be made to extend, — and that the sen- 
tence of the Ecclesiastical G>urt, as evidence in this re- 
spect against the issue, is a nullity. I have wished to 
establish their claims to consideration, not by any argu- 
ments of evasion^ but by a reference to the origin, to 
the history, to the intent, and even to the strictest letter 
(if the ROYAL MARRIAGE ACT. 



THE END. 
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